


THE CENTRAL 


LAW JOURNAL. 121 











The Central Law Journal, 





SAINT LOUIS, AUGUST 16, 1878. 








CURRENT TOPICS. 





In Pennsylvania, among the duties of the 
prothonotary is that of making searches for 
judgments, and giving his certificate of the 
result of such search to any person applying 
and tendering the legal fee. According to the 
authorities in that state, for the accuracy and 
truthfulness of his search and certificate 
the prothonotary is responsible to the person 
for whom it is made, and to no others: 
Com. v. Harmer,5 Am.L. Reg. 214 ; Houseman 
v. G. L. B. Ass., 31 P. F. Smith, 256. The rea- 
sons for this distinction are given in Com. v. 
Harmer. The officer owes a single duty, which 
is to him who employs him to search and 
certify. Ifa new duty to another arises, it 
must be because of a new demand and a new 
privity. If without this new privity successive 
liabilities can arise to others, the cause of ac- 
tion necessarily changes, both as to the time 
of its origin and the measure of the loss, and 
thus the statutory limitation as to official 
bonds will be postponed from time to time, and 
a variable standard of recovery arise with each 
succeeding claimant who holds the certificate. 
This is both harsh and unjust to the officer, 
whose liability is thus made to continue on- 
ward without new compensation or a fresh 
search. A fresh search may reveal the omit- 
ted incumbrance, and thus give the officer a 
locus peenitentice, as wellas an equivalent com- 
pensation for the new risk to be assumed. In 
a very recent case, Siewers v. Com., 35 Leg. 
Int. 314, another exception was made by the 
supreme court of that state, which held that 
where a certificate was given to A, (the bor- 
rower of money), and B (the lender’s agent) 
not relying on it, went with A to the officer, 
who re-affirmed its correctness, and at B’s re- 
quest made a new search and returned the 
certificate to him, B, saying it was correct, 
there was both privity and liability to the lender 
on the part of the officer, and he was, there- 
fore, liable for damages caused by its incor- 
rectness. 


In Faire v. State, 1 South. L. J. 348, lately 
decided by the Supreme Court of Alabama, 
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the prisoner who had been convicted of murder 
appealed to the supreme court, on account of 
the order of the court below directing shack- 
les to be placed on his feet during the second 
day of histrial. It appeared that while the 
trial was in progress the prisoner’s counsel 
discovered that the prisoner was chained, and 
called the attention of the court to it. The 
prisoner’s arms were free, but there were 
clasps on his ankles connected by chains 
eighteen inches long and about one and a 
quarter inches in diameter. To this request 
of his counsel the court replied, that it had 
been done upon representations made by the 
sheriff, and proposed to have the sheriff sworn 
as to the cause of the shackling. To this 
counsel objected, and asked that the chains 
should be removed, which request the court 
refused. In the supreme court it appeared 
that the request was made by the sheriff pri- 
vately, though in open court, for the reason 
that the prisoner the day before had threat- 
ened that if he were found guilty he would 
never come out of the court house alive, but 
that he would escape, or that the officers would 
have to shoot him, and that the sheriff know- 
ing his character was persuaded that he would 
attempt to carry out his threat. On hearing 
this the judge ordered the sheriff to take any 
necessary precautions to prevent any attempt- 
ed escape, but not to place the irons on his 
hands, nor to allow the jury to see what was 
done. The supreme court refused to reverse 
the conviction, holding that while it ought to 
require an extreme case to justify the placing 
of shackles or manacles upon a prisoner while 
undergoing trial, yet whether itis necessary 
or not should be left to the discretion of the 
trial court, and can not be reviewed on ap- 
peal. An exhaustive examination of the law 
on this question will be found in the opinion 
of Bakewell, J., in State v. Kring, 1 Mo. 
(App.) 439. In this case, the prisoner having 
on a former trial made an assault upon a by- 
stander, he was brought into court the sec- 
ond time ironed upon the wrists. The trial 
judge refused to order their removal. After 
a review of the English authorities the learned 
judge said: ‘‘ It was no sufficient reason for 
compelling the prisoner to stand his trial for 
his life with gyves upon his wrists and his 
hands bound together. Officers of the court 
could have been placed around him if he was 
considered dangerous to by-standers, or he 
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might have been placed in an enclosed space 
within the bar of the court, as was the English 
custom. Any proper precaution against es- 
cape, or to guard against danger of violence 
from aprisoner, may be taken during the trial. 
These may be such as will not deprive his 
counsel of free communication with him, and 
will not tend to inflict physical torture upon 
the prisoner, or to deprive him of the freest 
use of his limbs, and of all his faculties in 
that moment of extreme jeopardy. But it is 
certainly not permitted to fetter his hands, 
and if he is brought into court in irons he is 
entitled to have them removed whilst actually 
on trial; and it is error in the court to refuse 
to order the prisoner to be unbound,’’ This 
decision was affirmed by the supreme court, 
in State v. Kring, 64 Mo. 591. 





In Wright v. First National Bank of Greens- 
burg, 18 Alb. L. J. 115, decided in the United 
States Circuit Court for the District of Indi- 
ana, it was held that an assignee in bank- 
ruptcy might sue a national bank for double 
the amount of usurious interest received by it 
from the bankrupt, an assignee in bankruptcy 
being within the term ‘‘ legal representatives ”’ 
as used in the 30th section of the banking act, 
and the right of action given by said section 
being a ‘‘ claim ”’ or ‘‘ debt’’ which passed to 
the assignee under the bankrupt law. Tiffany 
v. National Bank, 18 Wall. 409, was an action 
by a trustee to recover the penalty given by 
the statute. The plaintiff recovered, but his 
capacity to maintain the action seems not to 
have been directly raised. In Crocker v. First 
National Bank, 3 Cent. L. J. 527, the pre- 
cise question raised in this case was 
considered, and it was held by Dillon, J., 
that the assignee was the ‘‘ legal representa- 
tive’’ of the borrower within the meaning of 
the banking act, and as such could maintain 
the suit whether the right of action vested in 
the assignee under the bankrupt law or not. 
In Tiffany v. Boatman’s Association, 18 Wall. 
375, the assignee in bankruptcy was allowed 
to recover usurious interest which had been 
paid by the bankrupt in violation of the stat- 
utes of Missouri. In Meech v. Stoner, 19 N. 
Y. 26, it was held that an assignee could main- 
tain an action to recover money lost at faro, 
under a statute which gave the right of action 





to the loser. See, also, Carter v. Abbott, 1 
B. &C. 444, and Gray v. Bennett, 3 Metc. 
522. In this last case the assignee of the in- 
solvent debtor was allowed to recover three- 
fold the amount of usurious interest paid to 
the defendant, that being the amount allowed 
by the Massachussetts statutes. In Bromley v. 
Smith, 2 Biss. 511, it was held by Miller, 
District Judge, that the assignee could not 
maintain an action to recover the penalty 
given by the statute. In Barnett v. Muncie 
National Bank, in the Circuit Court of the 
United States for the Southern District of 
Ohio, a similar ruling was made by Justice 
Swayne, and the late Circuit Judge Emmons, 
in an oral but unreported opinion. To the 
same effect is Nichols v. Bellows, 22 Vt. 
581. In the case at bar, GreEsHam, 
J., said: ‘It is true that rights of action for 
torts to the debtor’s person, such as assault 
and battery, false imprisonment, malicious 
prosecution, libel and slander, do not pass to 
the assignee. While it must be conceded that 
under the decision of the supreme court this is 
an action, in part at least, to recover a pen- 
alty, yet there are reasons why claims of this 
kind should vest in the assignee which do not 
apply to rights of action for damages growing 
out of mere torts to the debtor’s person. In 
the right of action given by the banking act 
the bank exacts and receives from the borrower 
more than the law allows as a fair compensa- 
tion for the use of its money. In this illegal 
way the bank gets into its possession part of 
the borrower’s estate, money which should go 
to the creditors of the bankrupt borrower. 
This demand and receipt of illegal interest by 
the bank may have materially contributed to 
the bankrupt’s downfall. * * * If the 
assignees are not the ‘ legal representatives’ of 
the bankrupt, within the meaning of the 30th 
section of the banking act, and the right of 
action never {passed to them under the bank- 
rupt act, then, unless the suit has been 
barred, the bankrupts may sue for and recover 
for their own benefit, when, perhaps, they have 
already received their full exemption and have 
been discharged from all their obligations.’’ 


<-> 





MR. JUSTICE CLIFFORD and his wife are at Port- 
land, Me., where they have just celebrated their golden 
wedding, surrounded by three sons, two daughters 
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HIGHWAYS BY LIMITATION OR ADVERSE 
USER. 

Public roads may be established and their 
existence proved in various ways, as by dedi- 
cation, by legal condemnation, or by use or 
prescription. In many cases where there was 
an actual dedication or condemnation of a 
way to public use, the practitioner is com- 
pelled to resort to proof of adverse user in 
consequence of the destruction of the record, 
or because the tribunals entrusted with juris- 
dictition to establish roads have imperfectly 
made up their records, or have failed to take 
all the steps necessary to constitute a legal 
condemnation of the property. The design of 
this article is to indicate a few of the principles 
controlling the establishment of public roads by 
adverse user. 

Statutes of Limitation.—These statutes do 
not, in express terms, apply to easements 
such as public roads. But their principles were 
found so beneficial that the courts, at an early 
date,in determining the rights of parties to ease- 
ments, adopted the analogies of these statutes. 
For a long time they were uncertain as to what 
grounds to put it upon. Finally, they declared 
that a grant of the right of way would be pre- 
sumed upon proof of an adverse user for the 
requisite period of time. 2 Greenleaf’s Evi- 
dence, § 539. Where it was claimed that the 
road had been legally laid out and established, 
the New Hampshire Court sustained that pre- 
sumption. State v. Boscarven, 32 N. H. 331. 
But the Pennsylvania Court, in Kriers’ Private 
Road, 73 Pa. St. 109, announced the correct 
principle, by declaring that roads by prescrip- 
tion rest upon uninterrupted, adverse user for 
twenty-one years, in analogy to the statute of 
limitations,-and not on the fiction of a grant. 
The public, by an adverse, exclusive, continu- 
ous, and uninterrupted enjoyment of a way for 
the requisite period of time, acquire the same 
right to the use of that way as if the road had 
been legally laid out and established according 
to the provisions of the road-law. Invoking a 
presumption of grant, or legal condemnation, 
only tends to confuse. 

Time.—The length of time required for the 
public use to ripen into a public right varies in 
the several states. The courts, following the 
analogies furnished by the statute of limita- 
tions, adopted the same period of time as the 
statute requires to bar an action for the recov 
ery of possession of real estate. 3 Kent’s Com. 


*451. The period required in most of the 
states is twenty years; in Pennsylvania it is 
twenty-one ; and in Iowa, Missouri, and some 
other states, itisbut ten years. ‘‘ The period 
of twenty years has been adopted by the courts 
in analogy to the statute limiting an entry into 
lands, but as the statute does not apply to in- 
corporeal rights,the adverse use is not regarded 
as a legal bar, but only as a ground for pre- 
suming a right, either by grant or in some 
other form.’’ Parker v. Foote, 19 Wend. 309. 
‘*Twenty years user is a complete bar to an 
action by the owner.’’ Summers v. State, 51 
Ind. 201. ‘To establish a highway by pre- 
scription there must be an actual, public use, 
general, uninterrupted and continued for ten 
years under aclaim of right.’’ State v. Green, 
41 Iowa, 693. ‘‘ When use alone is relied on 
as evidence of a dedication of a right of way 
to the public, disconnected with any act of the 
owner showing an intention to dedicate, it 
must continue the length of time necessary to 
bar an action to recover possession of the 
land.’’ State v. Young, 27 Mo. 259. ‘* The 
uninterrupted use of land as a highway for 
twenty years time constitutes it a public high- 
way, without regard to the intention of the 
owner.’’ Devenpeck v. Lambert, 44 Barb. 
596. In Hiner v. Jeanport, 65 Ill. 428, it 
seems to be intimated that user by the public 
does not depend on any fixed period of time. 
That may be true where there is evidence tend- 
ing to show a dedication by the owner, or 
where there are the elements of an estoppel; 
but if the user is not coupled with any such 
circumstances, it must be continued for the 
statutory period. Sullivan v. State, 52 Ind. 
309; Grube v. Nicholl, 36 Ill. 92; 2 Greenl. 
Evid. § 662. 

Adverse User.—In applying the analogies 
of the statute of limitations to highways, the 
difference and distinction between adverse 
possession and adverse user must not be for- 
gotten. To constitute the adverse possession 
of real estate, the statute requires such an ap- 
propriation of the property to the use of the 
possessor as to notoriously indicate to all the 
world that he is asserting an ownership over 
the property. The usual indicia of adverse 
possession are enclosing the premises by fence, 
constructing on it buildings, and the like ; for 
in that way owners ordinarily manifest their 
control over, and obtain the benefits flowing 





from their property. But the purpose of a 








124 THE CENTRAL LAW JOURNAL. 








road is to afford ready means of passage from 
one district to another. To enclose the road 
with fences as you would enclose a field, or to 
place in the road buildings and the like, would 
have the effect to impede travel and to render 
the road useless for the very purpose for which 
it was designed. Fencing, either in or out, is 
not a necessary ingredient of adverse user. 
Whenever there is a plain and beaten track, or 
an expenditure of labor or materials in such 
a way as would unerringly indicate to the 
owner the fact that the public were, without 
his consent previously asked or given, appro- 
priating his property to their use, there is an 
adverse use, and if suffered to continue for 
the statutory period, the public would acquire 
the right of way. Garrett v. Jackson, 20 Pa. 
St. 331. : 

By ‘‘adverse,’’ is meant a claim of right. 
The use is adverse to the owuer whenever he 
has not given his consent to the use of the 
same. If the parties traveling over the land 
are trespassers and liable to damages as such, 
the use is adverse. And so long as the public 
use and treat the way as they would if it were 
a legally laid out and established road, with- 
out recognizing the right of the owner to inter- 
fere, the user will be adverse. Blanchard v. 
Moulton, 63 Me. 434; Lanier v. Booth, 50 


‘Wis. 410. 


Permissive Use.—If the use be permissive, 
it is not adverse and can not ripen into title. 
Petland v. Keep, 41 Wis. 490; Chestnut v. 
Piper, 77 Pa. St. 432. Where the owner main- 
taines gates across the way which he was ac- 
customed to open and shut at pleasure, the 
user is permissive. Jones v. Davis, 35 Wis. 
876; State v. Green, 41 Iowa, 698; Green v. 
Bethen, 30 Ga. 896. No lapse of time would 
ripen such passage way into a public road, 
although it might into a private road. If the 
use is revocable at the pleasure of the owner, 
it is not adverse. Beall v. Clore, 6 Bush, 676. 
The use is permissive if it be in connection 
with its use by the owner, and in the manner 
desired by him. Talbot v. Grace, 30 Ind. 389. 
To be adverse, the public use must disregard 
the rights of the owner so far as it conflicts 
with such use. Blanchard v. Moulton, supra. 
A permissive use may be changed into an ad- 
verse one by the conduct of the parties. Ifa 
use, which was permissive, afterwards becomes 
adverse, and is then continued for the requi- 





site period under a claim of right, it will 
ripen into a public road. Ashley v. Ashley, 
4 Gray, 197; Arbuckle v. Ward, 29 Vt. 43; 
Wood v. Hurd, 34 N. J. L. 87. 

Wild Lands.—The statute does not run 
against the sovereign. Consequently a dedi- 
cation of the uncultivated land of the United 
States can not be presumed from the use of 
such lands as a public road. Phipps v. State, 
7 Blackf. 512; U.S. v. Chicago, 7 How. U. 
S. 185. In Watt v. Trapp, 2 Rich. 136, and 
Gibson v. Durham, 3 Rich. 85, it was insisted 
that the adverse user of wild lands would not 
of itself ripen into a right. But in Reimer v. 
Stuber, 20 Pa. St. 458, it was held that the 
adverse use of a way across unenclosed wild 
lands gave an easement therein. See Warren 
v. Jacksonville, 15 Ill. 236; Burnham v. Mc- 
Question, 48 N. H. 446. 

It seems to make no difference whether the 
land is fenced or unfenced. Leaving a lane 
by the owner would be a circumstance indica- 
ting an intention to dedicate. But it makes no 
material difference what the owner’s intention 
was. The use for the requisite time constitu- 
tes it a highway without regard ‘to his inten- 
tion. Devenpeck v. Lambert, supra. When 
no question of dedication is involved, the acts 
of the public, and not of the land-owner, 
ought to be looked to in determining whether 
there is an adverse user of the way. If the 
public, or its representatives, have used the 
way in such manner as to visibly impress on it 
unmistakable indications of the fact that the 
way was being appropriated to the public use, 
then, whether the land is wild and unenclosed, 
or fenced, the way would become a public 
road. Arbuckle v. Ward, supra. 

Interruptions.—The use of the way must be 
continuous and uninterrupted for the requisite 
period of time. Itis not meant by continu- 
ous that a constant stream of travel must be 
flowing over and occupying every part of the 
way at all times, but the law would seem to 
require such constant use of the way as would 
indicate to the owner that the public were 
claiming a right of passage over the same. If 
the owner had actual knowledge of its use, a 
less distinctly marked track would be required 
than if he was ignorant of its use as a road. 
In Bodfish v. Bodfish, 105 Mass. 317, it was 
held that continuous, adverse use of a way 
across another’s land might be established 
without direct evidence of its actual use dur- 
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ing each year. But in Watt v. Trapp, 2 Rich. 
136, where one had used a way for one year, 
and then suspended the use for five years, 
when he renewed it again, it was held not to 
be continuous. The mere ceasing to use a 
way, when there is no opposition to its enjoy- 
ment, is quite a different thing from an inter- 
ruption of its enjoyment resulting from an act 
of the owner. If the owner, at any time be- 
fore the expiration of the term at which the 
right becomes perfect, does an act causing an 
interruption in the use, the statute will cease 
to run. Carlisle v. Cooper, 4 C. E. Green, 
112. So long, however, as the way is kept 
open, and the public never excluded, the as- 
sertion of the right will not be deemed to be 
abandoned. State v. Morse,5 N. H. 9; Ward 
v. Ward, 21 L. J. (Exch.) 334. Greenleaf 
says that the interruption that will defeat the 
prescriptive right must be an interruption of 
the right, and not simply an interruption of 
the use or possession. 2 Evid. § 545. 

Secret Use.—The use by the public must be 
open, and such as the owner is presumed to be 
cognizant of. If stealthy or concealed, it will 
not ripen into aright. Olney v. Gardiner, 4 
M. & W. 500; 4A. & E. 369. 

Expenditure of Labor.—To cause the stat- 
ute to run against the owner, it is not neces- 
sary to show that a part of the road-labor was 
expended on his land. It is enough if the 
road as a whole is used and occupied for 
travel by the public, and work is done and 
taxes laid out on the road generally. Scribner 
v. Blute, 28 Wis. 148. It need not be attach- 
ed to a road district, nor work done on the 
contestant’s land. Hanson v. Taylor, 23 Wis. 
547. 

Width.—In State v. Morse, 50 N. H. 9, it 
was held that where a road was established by 
use alone, it was not necessarily limited to the 
traveled track and the ditches on each side, 
but that the jury would be at liberty to infer 
that it extended over the whole space marked 
by the fences. And in Bumpere v. Miller, 4 
Mich, 164, it is intimated that a highway es- 
tablished by user only must be of the width 
prescribed by law, and is not confined to the 
track beaten by carriages and feet of animals 
passing along. In Harlan v. Harristown, 6 
Cowen, 189, it was held that the right of way 
acquired by user may be less than the width 
prescribed by statute. In Holbrook v. Mc- 
Bride, 4 Gray, 215, it was held that the road 





extended to the center line of a worm fence 
which bounded it. See Cleaveland v. Cleave- 
land, 12 Wend. 172. 

Following the analogies of the statute of 
limitation, it will be perceived that the width 
of the road depends on whether there is an 
apparent record establishing it. Where there 
is a user under a void and defective dedica- 
tion, or condemnation, the grant or record of 
condemnation would constitute color of title, 
and the limits of the road would not be con- 
fined to the parts actually used. But where 
the right of the public accrues from user only, 
and there has been no attempt to condemn or 
dedicate, the road should be confined to the 
part actually used for the requisite time. At 
furthest it should not be held to include more 
than that, and so much of the adjoining lands 
as is actually necessary to the free enjoyment 
of the beaten or traveled part. 

Deviations from Established Roads.—W here 
aroad has been mislocated, an abutting owner 
who has acquiesced therein beyond the period 
of limitations can not move his fence and nar- 
row the road used by the public. State v. 
Groendyke, 38 N. J. 114. Where a part of 
the road as laid out was not used on account 
of natural obstructions, and another line was | 
used for the period of limitation, the land 
owner can not at will shut up the latter. State 
v. McGee, 40 Iowa, 595. So, where the public 
used for the requisite time a route deviating 
slightly from that originally established by | 
reason of an obstacle, and pursuant to some 
arrangement with the owner, and not by mis- 
take merely, such traveled route becomes a 
highway by prescription. Kelsey v. Furman, 
36 Iowa, 614. Partial deviation from a road 
established by user is not an abandonment. 
Town v. Proctor, 26 Ill, 414. See Larned vy. 
Larned, 1 Metc. 421; 2 Greenleaf Ev., § 544 
But where the strip used was supposed to con- 
form to the highway as laid out, but in fact 
varies from it, the public does not acquire 
title because the possession does not correspond 
with the claim of right. State v. Welpton, 34 
Iowa, 144. 

Evidence.—Parol testimony tending to prove 
a highway by prescription or user, is admissi- 
ble without requiring the party to show first 
that there is no record of the road, or that 
the record was imperfect, or beyond his reach. 
Such parol evidence is not secondary. Mosier 
v. Vincent, 34 Iowa, 478. All that the rules 
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of evidence require is that the best evidence | found that the owner had excluded the public 


be produced. But the law does not discrim- 
inate between the different methods of estab- 
lishing public roads. Arnold v. Fiattery, 5 
Ohio, 271. Where the public had color of 
title, such asa defective grant or imperfect rec- 
ord of condemnation, it ought to be produced ; 
but the public have the right to rely on the 
adverse user alone, without accounting for the 
absence of documentary evidence. Eyman v. 
People, 1 Gilm. 4; Nealy v. Brown, Id. 10. 

Burden of Proof.—An uninterrupted, ad- 
verse user of a way for the required period of 
time throws the burden of proof on the party 
contesting the right to show that the user was 
by license or permission, or that the owner 
was under disability. Arbuckle v. Ward, 29 
Vt. 43; Steffy v. Carpenter, 37 Pa. St. 41; 
Law v. McDonald, 16 N. Y. Sup. Ct. 23. If 
the owner acquiesces in the use of the land for 
the requisite period, having a knowledge 
thereof, he will not be heard to dispute the 
right. Wilson v. Sexon, 27 Iowa, 15. If the 
use be open and notorious, and of a character 
to indicate that the way was being used under 
a claim of right, the burden is on the owner to 
show that the use was not adverse. Wood v. 
Hurd, 34 N. J. L. 87; McWhorter v. State, 
43 Texas, 666. To render the use permissive 
or under license he must show that his con- 
sent was asked and given to such use. If he 
unasked give consent, the use would still be 
the assertion by the public of a right, and 
therefore adverse. 

Abandonment.—Where a title has once been 
gained by prescription, it will not be lost by 
an interruption of it for less than the statutory 
period. 3 Cruise’s Dig. *473. If the public 
are excluded from its use for the requisite 
time by the owner, its abandonment will be con- 
clusively presumed. Adams v. Van Alstyne, 
11 E. P. Smith, 232; Browne v. Trustees, 37 
Md. 108; Manning v. Smith, 6 Conn. 289. 
But where a way is once legally established, it 
is not lost by mere non-user. 2 Greenleaf’s 
Ev., § 665; Barnes v. Loyd, 112 Mass. 224; 
Hollenbeck v. McDonald, Id. 247; Ward v. 
Ward, 21 L. J. (Exch.) 334; Jewett v. Jew- 
ett, 16 Barb. 150; Bannon v. Argier, 2 Allen, 
128—unless accompanied by acts showing an 
intention to abandon. Veghte v. R. W. P. 
Co., 4 C. E. Green, 142; Williams v. Nelson, 
23 Pick. 141. In State v. Culver, 65 Mo. 
607, the jury had been instructed, that if they 





from the use of the road for the statutory pe- 
riod by fencing up the road, then the right of 
the public was gone; but the court ruled that 
the instruction was erroneous, and intimate 
that where the public have acquired a right of 
way, either by adverse user or legal condem- 
nation, twenty years non-user would be neces- 
sary to raise a presumption of abandonment. 
As ten years adverse use under the statutes of 
Missouri gives the right, ten years adverse ex- 
clusion by the owner should defeat the right. 
2 Greenl. Ev., § 660. 
Encroachments.—Fencing in a portion of 
highway by an adjoining land-owner, but not 
sufficiently to seriously obstruct travel, does 
not constitute an adverse possession which will 
ripen into title. Brooks v. Riding, 46 Ind. 
15. Where there had been continued use of a 
highway, although its width has been en- 
croached upon by the adjacent owner for 
eighteen years, the right is not lost. Fox v. 
Hart, 11 Ohio, 414. No usage, however long 
continued, will justify an encroachment on a 
public road. Philadelphia’s Appeal, 78 Pa. 
St. 33; State v. Pierson, 37 N. J. L. 216; 
Taintor v. Mayor, 4 C. E. Green, 46. 








ADMINISTRATION—SUIT BY DISTRIBUTEE 
AGAINST DEBTOR. 





HAYWOOD v. CURRIE. 





Supreme Court of Tennessee, April Term, 1878. 


HON. JAMES W. DEADERICK, Chief Justice. 
“* Rost. MCFARLAND, 
“ PETER TURNEY, 

“ 6J. L. T. SNEED, 
“ 6T. J. FREEMAN, 


Associate Justices. 


IF an administrator, by collusion with a debtor of 
the estate, fails to collect a debt or recover assets from 
him, a distributee or creditor may file a bill in equity 
and compel a settlement. Citing Story’s Eq. Pl. § 178, 
227. 

DEADERICK, C. J., delivered the opinion of the 
court: 


The bill in this case was filed on the 9th of Feb- 
ruary, 1876, in the Chancery Court at Brownsville. 
Complainants and defendant Read are the distrib- 
utees of Mrs. Elizabeth T. Read, deceased, and de- 
fendant Currie is her administrator. Mrs. Read 
died in May, 1875, and Currie was appointed and 
qualified as her administrator in July thereafter. 
The bill charges that defendant Read is largely in- 
debted to the estate of Mrs. Read; that complain- 
ants had applied to the administrator to bring suit 
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to compel said defendant, Read, to account for his 
dealings with and indebtedness to the estate; but 
the said administrator ‘fails and refuses to cause 
said C. F. Read to make any settlement of his in- 
debtedness aforesaid, and in fact is colluding with 
said defendant, so as to enable him to evade the 
judgment of his indebtedness to said estate, and 
refuses to join in this bill as complainant.” It 
proceeds to specify the amounts and items for 
which said defendant Read should be held to ac- 
count, and prays for a decree for such sum as may 
be found due, and for general relief. To the bill 
each of the defendants puts in a plea, denying that 
said administrator fails or refuses to cause said C. 
F. Read to make any settlement of his indebted- 
ness to the estate, and also denying the collusion 
charged. ‘The complainants thereupon set said 
pleas down for argument, and for the judgment of 
the court upon their sufficiency, and the chancellor 
adjudging the pleas good in form and substance, 
the complainants took issue upon them. Upon the 
hearing of the issues made up upon the truth of 
the pleas, the chancellor determined against their 
truth and allowed defendants to answer further; but 
by consent of complainants and by leave of the 
court, the defendants were allowed to appeal to 
this court, and the cause is here for our determina- 
tion as to the correctness of the chancellor’s de- 
cree. The ground of objection to sustaining the 
bill in this case is, that a creditor or distributee can 
not maintain a bill against a debtor to the estate 
or one having the funds or assets of the estate in 
his hands; but such debtor or wrongful possessor 
of such funds or assets is liable only to the admin- 
istrator, and he alone has the right to bring suit 
for their recovery. 

Odinarily this is true; but to this general rule 
there are exceptions, as where there is collusion 
between the creditor and the administrator, or 
where the latter is insolvent; and also, in cases 
of partnership, if the survivors are insolvent, a 
creditor may maintain a bill against the personal 
representatives of a deceased partner and join the 
survivors as parties. So also third persons, who 
possessed themselves of the estate of the deceased, 
or are his debtors, whether there be collusion or 
not between them and the administrator, may, un- 
der special circumstances, be made defendants 
with the administrator or executor, at the suit of 
a creditor, legatee or distributee, and if the exec- 
utor or administrator refuse to collect an out- 
standing debt or fund belonging to the estate, 
such a case falls within the principle of the rule. 
Sto. Eq. Pl., § 227, 178, and notes citing cases. 

But it is said the evidence does not sustain the 
finding of the chancellor upon the issue of fact 
made in the plea. It is true that there is no evi- 
dence of any agreement or understanding be- 
tween defendants that the administrator would 
not seek any recovery against his co-defendant, 
but there is evidence that, at the request of part 
of complainants, he refused to institute any suit 
against defendant, Read, or to join with them in 
doing so, or to allow them to use his name for such 
purpose, although they offered to provide security 
for the prosecution of the suit. Whether the de- 








fendant, Read, is indebted to the estate, or whether 
he has any of the assets belonging thereto, can 
not now be determined. But the bill makes a 
prima facie case of liability, and the liability of 
complainants for costs, if they fail to sustain the 
claim set up, is a sufficient guarantee that the suit 
is prosecuted in good faith. We can not say that 
seven months after the grant of administration 
was not long enough to enable the administrator 
to determine whether he ought to bring suit against 
his co-defendant; nor after the lapse of that 
length of time, and his refusal to sue, that the 
distributees were bound to wait on him for any 
definite or indefinite time thereafter to com- 
mence suit. 

Upon the whole case, we think the chancellor’s 
decree was correct, and affirm it, and remand the 
cause for further proceedings. 


NorTe.—The rule is inflexible in Tennessee that the 
personal estate of a decedent vests solely in his per- 
sonal representative, so that a distributee has no claim 
whatever to recover any of such estate from any third 
party, but must look to the representative alone for 
his distributive share. Thurman y. Shelton, 10 Yerg. 
883. Nor can a creditor proceed directly against a 
debtor of the estate, to make his debt, without an ad- 
ministration. Smiley v. Bell, Mart. & Yerger, 378, which 
was a case in equity. But the special facts alleged in 
the principal case, of collusion between the adminis- 
trator and the debtor, furnish an exception to these 
rules, and bring the case within the general rules laid 
down by Mr. Story. 


_ 
—_— 





LIABILITY OF COUNTIES FOR DAMAGES 
FROM BROKEN BRIDGES, 





HOUSE v. COMMISSIONERS OF MONTGOMERY 
COUNTY. 





Supreme Court of Indiana, May Term, 1878. 


Hon. WILLIAM E. NIBLACK, Chief Justice. 
“© HORACE BIDDLE, 


“ JAMES L. WORDEN ; ‘ 
“ GEORGE V. Howk, | Associate Justices. 
© SAMUEL E. PERKINS, 


WHERE the board of commissioners of a county 
suffer the roads or bridges thereof to become out of 
repair, and any one is thereby injured in person or 
property, without fault on iis part, the county is lia- 
ble to respond in damages for such injury. There is 
no difference in this respect between city and county 
corporations. 


WORDEN, J., delivered the opinion of the court. 

This was an action by the appellant against the 
appellee to recover damages for alleged negligence 
on the part of the defendant in suffering one of 
the bridges in the county to become out of repair, 
whereby a mule belonging to the plaintiff, in pass- 
ing over the bridge, was injured without fault or 
negligence on the part of the plaintiff. There was 
a demurrer to the complaint, for want of sufficient 
facts, overruled, and exception. Issue, trial and 
verdict for the plaintiff, but the judgment was ar- 
rested on the ground that the county was not lia- 
ble for damages in such cases. The assignments 
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of error raise the question whether the county is 
liable to respond in damages in such case. 

It is well settled that a city would be liable in 
such case. Grove v. City of Fort Wayne, 45 Ind. 
429. This is not controverted by counsel for ap- 
pellee, but it is contended that a county stands 
upon different ground in respect to liability. There 
is no statute that expressly gives the right of ac- 
tion in such case against either a city or county. 
‘The right against a city grows out of the power 
conferred upon it over its streets and bridges, and 
its duty to keep them in reasonable repair, having 
the power to raise means for that purpose. See 
the case above cited. 

The question is one of first impression in this 
state, and must be tested by a consideration of the 
powers conferred and the duties imposed upon the 
board of commissioners by the laws of the state 
pertaining to the subject, with such aid as may be 
derived from the general principles and analogies 
of the law and the decisions of other courts upon 
like questions. _ 

The board of commissioners of a county is a 
body cerporate and politic, and as such may pros- 
ecute and defend suits, and have all other duties, 
rights and powers incident to corporations not in- 
consistent with the act providing for its organiza- 
tion, 1R. 8. 1876, p. 350, sec. 5. 

The following, among other powers, are confer- 
red upon the board: 

**2. To allow all accounts chargeable against 
such county, not otherwise provided for, and to 
direct the raising of such sums as may be neces- 
sary to defray all county expenses. 3. To audit 
the accounts of all officers having the care, man- 
agement, collection or disbursement of any money 
belonging to the county, or appropriated for its 
benefit; and, 4. To perform all other duties which 
may be enjoined on them by any law of this state.” 
1 R. S. 1876, p. 352, sec. 13. Section 28 of the 
same act, page 356, provides that ‘“‘ when any 
judgment has been obtained against commissioners 
in their corporate capacity, the public property of 
the county shall be liable therefor; but the court 
rendering such judgment may, before the issuing 
of execution, allow such board reasonable time, if 
the same is necessary, to assess and collect a suf- 
ficient amount of revenue to pay and discharge 
such judgment, in addition to the ordinary expen- 
ses of the county.” The amount to be charged on 
each poll and on each $100 worth of property for 
county expenditures is to be determined by the 
board of county commissioners at its annual meet- 
ing in June. 1R. 5S. 1876, p. 72, sec. 1. 

The first section of an act to provide for the 
erection and repair of bridges, etc. (1 R. S. 1876, 
p. 239), authorizes the board of commissioners to 
buila and repair bridges over any watercourse; 
and the second section authorizes that body to 
**make any appropriation from the county treas- 
ury to build or repair the same;”’ and the eleventh 
section provides that ‘‘ the board of commissioners 
of such county shall cause all bridges therein to 
be kept in repair.” 

It is thus seen that the board of commissioners 
has ample power to build and repair bridges, and 





to make appropriations from the county treasury 
for that purpose, and that it may determine the 
amount of taxes to be levied for county expendi- 
tures, which includes expenditures for the build- 
ing or repair of bridges, where the same are built 
or repaired by the county; and that it is made the 
imperative duty of the board to cause all bridges 
in the county to be kept in repair. The board is a 
body politic and corporate, and as such may sue 
and be sued, and ample provision is made for the 
collection of judgments rendered against it. 

The obligation thus imposed upon the board to 
cause all bridges in the county to be kept in re- 
pair, with ample power to provide means to dis- 
charge the obligation, carries with it a correspond- 
ing right in every one having occasion, in the 
usual course of travel, to use the bridges, to have 
the obligation tulfilled and the bridges kept in re- 
pair. And it seems to us to follow, that where the 
board negligently suffers such bridge to be out of 
repair, whereby a person in the ordinary use of it 
is injured, in person or property, without his own 
fault, he must have an action against the board for 
the damage; otherwise there will be a wrong with- 
out a remedy. 

It will not do to say that the members of the 
board might be sued for the injury in their indi- 
vidual capacity, and, therefore, that the corpora- 
tion could not be sued. 

Without stopping to inquire whether the mem- 
bers of the board would or would not be liable as 
individuals, it seems to us that a party thus in- 
jured could not be required to look for redress 
only to them as individuals. They might be un- 
able to respond in damages. The wrong in such 
case is not the wrong of the members of the board 
as individuals. As individuals they were under no 
obligation to keep the bridge in repair. The 
wrong done in suffering the bridge to become out 
of repair was the wrong of the corporation, and 
the corporation must be responsible therefor. 

It is upon the principles above stated that cities 
are held liable for failing to keep their streets in 
repair, though no statute expressly provides for 
such liability, and in our opinion the principles 
will apply as well to a county as a city. 

We are aware that there is a diversity in the de- 
cisions in respect to the liability of a county in 
such case; there being, we May say, numerous 
cases holding against such liability. Many of the 
cases were decided upon statutes less decisive of 
the powers and duties of the board of commission- 
ers than our own. Other cases discriminate be- 
tween counties and cities, and, again, others hold 
that neither counties nor cities are liable for such 
neglect in the absence of a statute making them so. 
Other cases hold that a county is liable in such case 
without any statute expressly providing for such lia- 
bility. In this diversity in the decisions we have felt 
at liberty to adopt and follow that line which seems 
to us to be most in accordance with the principles 
which should govern the question. 

In the case of Wilson v. Jefferson County, 13 
Iowa, 181, a county was held liable in such case. 
The court said, amongst other things: ‘‘ The ques- 
tion recurs, to whom must the plaintift look for 
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indemnity? We think, the county. We think so 
because the county is charged with the duty of 
building and maintaining bridges, and even repair, 
ing them when the requisite expenditure for so 
doing is large. This duty involves a corresponding 
obligation and liability to pay damages resulting 
from a neglect of the same. This rule is not only 
authorized and sanctioned by the analogies, but by 
the policy of the law which requires that the trav- 
eling public should have some security for a safe 
passage over the bridges and highways of the 
county.”’ To the same effect are the cases of 
Brown v. Jefferson County, 16 Id. 339; Kendall v. 
Lucas County, 26 Id. 395, and Taylor v. Davis 
County, 40 Id. 295. 

In the case of County Commissioners of Anne 
Arundel County v. Ducket, 20 Md. 468, a well con- 
sidered case, it was held: ‘‘That the duties im- 
posed by law upon the county commissioners being 
defined in the most comprehensive terms, and the 
law having supplied them with ample means and 
armed them with coercive power sufficient to meet 
and sustain their liability, they are responsible for 
special damage resulting from the non-repair of 
the public roads by their officers, the road super- 
visors.”’ The case was followed in the case of 
County Commissioners of Calvert County v. Gib- 
son, 36 Md. 229. 

In the case of Wheeler v. Tray, 20 N. H. 77, it 
was held that ‘it is the duty of towns to keep in 
repair the highways within their limits, and for neg- 
lect of such duty they are liable at common law, and 
independent of the statute giving an action to the 
party injured.”” We understand that *‘ towns ” in 
that state are equivalent substantially to townships 
here. The court said in the case: ‘‘ We are in- 
clined, therefore, to the opinion that the general 
maxim of the common law, that he who is specially 
damaged by the breach of a duty on the part of 
another, shall have his remedy by action, is prop- 
erly applicable to the case of one who has received 
an injury through the neglect of a town to repair 
its roads.’ In Dean v. New Milford Township, 5 
Watts & Serg. 545, it was held that “‘ an action on 
the case will lie against a township to recover dam- 
ages for an injury sustained by reason of the ne- 
glect of the supervisors to keep the road in re- 
pair.” 

In the case of Erie City v. Schwingle, 22 Penn. 
384, the following language is found in the opinion 
of the court, delivered by Black, C.J.: ** The 
principal question in this case is, whether a city 
corporation, bound by its charter to keep its streets 
in repair, is liable for an injury occasioned by a 
neglect to do so. Every highway or thorough- 
fare which the public has a right to use must be 
kept by somebody in such order that it can be safely 
used; and if any serious injury happens to an in- 
dividual in consequence of its bad condition, those 
who are bound tv repair must answer in damages.”’ 
After citing some authorities, the opinion pro- 
ceeds: ‘I have cited these several cases to show 
that a party bound to repair, whether it be an in- 
dividual, a private corporation, a township, district 
or city, must perform the duty or pay, in an action 
on the case, for all injuries to person and property 





which may be caused by the omission.” It is thus 
seen that the view we have taken of the question 
is well supported by authority. 

The leading English case on which most of the 
American cases exempting counties from liability 
are based, is that of Russell v. Men of Devon, 2 
Term R. 667. The action was upon the case against 
the men dwelling in the county of Devon, to re- 
cover satisfaction for an injury done to the wagon 
of the plaintiff in consequence of a bridge being 
out of repair, which ought to have been repaired by 
the county; to which two of the inhabitants, for 
themselves and the residue of the men dwelling in 
that county, appeared and demurred generally, and 
there was judgment for the defendants. Some, at 
least, of the reasons given for the judgment have 
no force here. Lord Kenyon, C. J., seemed to 
doubt whether the defendant was a corporation at 
all, against which a judgment could be rendered. 
He said, among other things: ‘* But the question 
here is, whether this body of men, who are sued in 
the present action, are a corporation, or gua a cor- 
poration, against whom such an action can be 
maintained. If it be reasonable that they should 
be by law liable to such an action, recourse must be 
had to the legislature for that purpose. * * * 
Ido not say that the inhabitants of a county or 
hundred may not be incorporated to some purposes; 
as if the king were to grant lands to them rendering 
rent, like the grant to the good men of the town of 
Islington. But where an action is brought against 
a corpora ion for damages, those damages are not 
to be recovered against the corporation in their in- 
dividual capacity, but out of their corporate estate; 
but if the county is to be considered a corporation, 
there is no corporate fund out of which satisfac- 
tion is to be made.” 

Here, as we have already seen, ample provision is 
made for the satisfaction of judgments rendered 
against county commissioners in their corporate ca- 
pacity. Ashurst, J., said, in the case above mention- 
ed, among other things: ‘* But there is another gen- 
eral principle of law which is more applicable to 
this case, that it is better that an individual should 
sustain aninjury than that the public should suffer 
an inconvenience. Now,if this action could be 
sustained the public would suffer a great inconve- 
nience, for if damages are recovered against the 
county, at all events, they must be levied on one 
or two individuals who have no means whatever 
of reimbursing themselves; for if they were to 
bring separate actions against each individual of 
the county for his proportion, it is better that the 
plaintiff should be without remedy.”’ The incon- 
venience thus spoken of, which the public would 
suffer, has been entirely obviated by our statutes 
providing for the collection of judgments against 
counties. Itis said in the case of Dean v. New 
Milford Township, supra, in speaking of Russell v. 
Men of Devon, and the reasons therein given above 
noticed that * the inference is by no means unrea- 
sonable that, had not these reasons existed the 
judgment would have been different.” 

It is not our purpose in this opinion to bring to- 
gether the various cases bearing upon the question 
or to attempt in any manner to reconcile them. 
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We have cited some that well support the view 
we take of the question, and it would subserve no 
good purpose to cite or review those which hold a 
contrary doctrine. The case of Haag v. Board of 
Commissioners of Vanderburg County (at this 
term), may also be mentioned as remotely analo- 
gous to the case here. We may, however, before 
closing this opinion, notice the case of Commis- 
sioners of Hamilton County v. Mighils, 7 Ohio St. 
109, which discriminates between a county and a 
municipal corporation, as a city, holding that the 
former would not be liable while the other might, 
under like circumstances. It is said in the opinion, 
“It is freely admitted that if counties are, in all ma- 
terial respects, like municipal corporations proper 
and may be fairly classed with them, this action 
ought to be maintained. But how isthe fact? This 
question is vital, and on its solution the case must 
depend. As before remarked, municipal corpora- 
tions proper are called into existence either at the 
direct solicitation or the free consent of the people 
who compose them; counties are local subdivisions 
of a state, created by the sovereign power of the 
state of its own sovereign will, without the partic- 
ular solicitation, consent, or concurrent action of 
the people who inhabit them. The former organ- 
ization is asked for, or at least assented to by the 
people it embraces; the latter is superimposed by 
a sovereign and paramount authority. A munic- 
ipal corporation proper is created mainly by the 
interest, advantage and convenience of the locality 
and its people; a county organization is created 
almost exclusively with a view to the policy cf the 
state at large for the purpose of political organiza- 
tion and civil administration in matters of finance, 
of education, of provision for the poor, of military 
organization, of the means of travel and transport, 
and especially for general administration of justice. 
With scarcely an exception all the powers and 
functions of the county organization have a direct 
and exclusive reference to the general policy of the 
state, and are in fact but a branch of the general 
administration of that policy.” 

The above extract contains a graphic delineation 
of the difference between the method of the crea- 
tion of a municipal corporation and that of the 
creation of a county, and between the objects, pur- 
poses and ends to be attained by the creation of 
each of those corporations. But does it state any 
satisfactory reason why the one should be liable to 
an action and the other not under like circumstan- 
ces? 

The ground of the action is the failure on the 
part of the corporation to perform a duty imposed 
upon it by law, whereby the party suing is injured. 

It seems to us that the method of the creation of 
the corporation can not be decisive of the question 
of liability, one way or the other. A county is cre- 
ated by the sovereign power of the state. A city 
can not be created otherwise than by the sovereign 
power of the state, This sovereign power may be 
exercised, to be sure, in the passage of general laws 
under which cities may be voluntarily organized. 
But the liability of the corporation for the failure 
to perform a duty imposed by law can not be made 
to depend upon the question whether it was organ- 





ized by the act of Congress or of the people inhab- 
iting the territory,in pursuance of law; or was 
superimposed by law without such consent. The 
people in each class of corporations elect their 
officers, for whose neglect of duty they may be 
liable through the medium of the corporate organ- 
ization. 

Then as to the objects and purposes of these or- 
ganizations, it may be observed that the matter of 
keeping the streets of a city in repair isa matter of 
general state interest and policy, not affecting the 
people of the locality alone. No substantial diff- 
erence is perceived between the duty of the county 
to keep the bridges therein in repair, and the duty 
of a city to keep its streets in repair, so far as the 
general public is concerned. They are both mat- 
ters of public interest and controlled by the general 
policy of the state. Or, to state the proposition 
conversely, the matter of keeping the bridges of a 
county in repair is as local in its character as the 
matter of keeping the streets of a city in repair. 

The court in the case in Ohio, which we have 
been noticing, found it necessary to overrule the 
case of Commissioners of Brown County v. Butt, 
2 Ohio, 248. ‘That case was as follows: Butt was 
the sheriff of the county and had a prisoner in his 
custody on a capias. The commissioners of the 
county had failed to provide a jail, which it was 
their duty to provide, whereby the prisoner es- 
caped. The creditor sued the sheriff for the escape 
and recovered. Butt, the sheriff, then sued the 
commissioners for failing to provide a jail and re- 
covered. The judgment was affirmed. 

We are of opinion that the court below erred in 
arresting the judgment. The order below arrest- 
ing the judgment is reversed with costs, and the 
cause remanded with instructions to the court 
below to ren der judgment on the verdict. 


—<—— 


MUNICIPAL BONDS—LEVY OF TAX—CON- 
STITUTIONAL LAW—MANDAMUS. 








UNITED STATES v. JEFFERSON COUNTY. 





United States Circuit Court, Eastern District of 
Arkansas. 


Before Hon. H. C. CALDWELL, District Judge. 


1. WHERE A STATUTE AUTHORIZES A COUNTY TO 
ISSUE ITS NEGOTIABLE BONDS, and makes it the duty 
of the county court *‘ to levy a special tax of sufficient 
amount to pay the interest and principal of said bonds, 
as the same become due,” the power of taxation, thus 
given, enters into and becomes a part of the obligation 
of the contract between the county and every holder 
of such bonds; and under the Constitution of the 
United States this obligation of the contract can not 
be impaired or lessened in any degree by the constitu- 
tion or laws of the state afterwards enacted. 


2. IN SUCH CASE IT IS THE DUTY OF THE COUNTY 
Court to levy, and cause to be eollected, a tax sufficient 
in amount to pay the interest and principal of such 
bonds as the same mature, and if it does not perform 
its duty, it may be compelled to do so by mandamus. 


On the 26th day of October, 1877, the relater 
recovered a judgment in this court against Jeff- 
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erson County for $5,120.70, and costs, on nego- 
tiable bonds issued by said county in pursuance of 
the provisions of the act of the General Assembly 
ef this state, entitled ‘‘ An Act to authorize certain 
counties to fund their outstanding indebtedness,” 
approved April 29, 1873. By the terms of this act 
the board of supervisors of the counties named 
therein was authorized *‘ to issue the bonds of such 
counties in any sum necessary to pay the outstand- 
ing indebtedness of such counties,” etc. The bonds 
were to be made payable in not less than three nor 
more than ten years, and to bear interest at the 
rate of eight per cent. per annum, payable semi- 
annually. The 5th section of the act declares: ‘It 
shall be the duty of the board of supervisors issuing 
bonds under the provisions of this act, to levy a 
special tax of sufficient amount to pay the interest 
and principal of said bonds as the same become 
due. Such tax shall be collected in the lawfal cur- 
rency of the United States, and shall not be appro- 
priated to any other purpose than that for which it 
was levied. If any board of supervisors neglect 
or refuse to levy the tax herein provided for, the 
holder of any such bond shall have the right to 
compel such levy by a writ of mandamus,”’ etc. 

The constitution of the State, adopted 30th 
October, 1874, abolished the board of supervisors, 
and devolved all their duties and jurisdiction on 
the county courts, and declared they should * be 
regarded as a continuation of the board of super- 
visors.”’ § 23, of Schedule to Const. It also pro- 
vided that, ‘‘ no county shall levy a tax to exceed 
one-half of one per cent. for all purposes, but may 
levy an additional one-half of one per cent. to pay 
indebtedness existing at the time of the ratification 
of this constitution.”” Art. 16, § 9. 

The act under which the bonds were issued was 
passed, and the bonds issued before the adoption 
of the present Constitution. The Constitution of 
1868, in force at the date of the passage of this act, 
unlike the present Constitution, contained no lim- 
itation on the power of taxation for county pur- 
poses; any rate was lawful that was authorized by 
act of the legislature. 

Upon the relation of the judgment-plaintiff, a 
rule issued directed to the county judge of the 
county requiring him to show cause—if any he 
could—at a time stated in the rule, why a perempt- 
ory mandamus should not issue out of this court 
requiring the county judge and justices of the peace 
of the county composing the county court for the 
levy and appropriation of taxes, to convene at the 
time and place fixed by law for the meeting of said 
court for the annual levy of the county and other 
taxes, and, when so convened, to proceed in con- 
formity to the requirements of the fifth section ef 
the act under which the bonds were issued, to levy 
a special tax on all the taxable property of the 
county, payable only in United States currency, 
sufficient to pay the relator’s judgment. This rule 
was duly served on the county judge. No response 
to the rule has been filed, and the relator moves 
for judgment awarding the premptory writ. 

John McClure, attorney for relator. 

CaLDWELIL, J.: 

It isa popular but erroneous opinion that the 





restriction on the taxing power of counties, con- 
tained in the Constitution of 1874, repeals or an- 
nuls the provisiuns of the act of 1873, making it the 
duty of the county court to levy a special tax suffi- 
cient to pay the interest and principal of the bonds 
issued under this act, as the same becomes due. 
This erroneous view, in one instance heretofore, 
occasioned costs and inconvenience, and to prevent 
misconception on the subject in the future, it is 
deemed proper to state, with some fullness, the law 
applicable to this class of cases. 

It has long been settled by repeated decisions of 
the Supreme Court of the United States and of many 
of the states, that the usual provision contained in 
acts authorizing counties to issue negotiable bonds, 
making it the duty of the proper county court, or 
board, to levy an annual tax sufficient to pay the 
principal and interest of such bonds as the same 
falls due, enters into and becomes a part of the 
obligation of the contract between the county and 
the holder of the bonds; and the power and duty of 
the proper county authorities to levy the tax re- 
quired by the terms of the act authorizing the issue 
of the bonds, can not subsequently be withdrawn, 
so long as a single bond remains unpaid. When 
bonds are issued under such an act, the act itself 
becomes a part of the contract, as much so as if it 
had been written out at length on the face of the 
bond, and it can not be repealed or abrogated by 
any law of the state—neither by act of the leg- 
islature nor constitutional provision—until the ob- 
ligations incurred under it are paid and discharged 
according to their terms. 

The supreme court of the state has recently de- 
cided that the act under which these bonds were 
issued was legally passed under the constitution 
then in force; that it is a constitutional and valid 
law, and that a tax levied by the county court to 
pay the interest on the bonds was a valid and legal 
tax. Badgett v. Worthen, MS. Opinion, Nov. 
Term, 1877. 

The constitution of the United States declares 
that ‘‘ no state shall pass any ex post facto law, 
or law impairing the obligation of contracts.” 
Art. 1, sec. 10, Const. U. S. And it further de- 
clares that ‘‘ this constitution and the laws of the 
United States which shall be made in pursuance 
thereof * * * shall be the supreme law of the 
land; and the judges in every state shall be bound 
thereby, anything 1n the constitution or laws of 
any state-to the contrary notwithstanding,” and 
that ‘all executive and judicial officers, both of 
the United States and of the several states, shall be 
bound by oath, or affirmation, to support this con- 
stitution.”? Art. 6, Const. U.S. 

In this state the public property of the county 
can not be sold on execution to pay the debts of 
the county, and the only mode of discharging 
such debts is by the levy of a tax on the taxable 
property of the citizens of the county. It is ob- 
vious that a bond of a county would be valueless 
unless there existed a legal right to require the 
levy of a tax to pay it; and, as to such contracts, 
this right is the principal, if not the only, element 
of their value, and constitutes the vital part of 
the obligation. 
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This right, to the full extent to which it was 
granted by law for this purpose, at the date of the 
issue of the bonds, is protected from invasion or 
impairment by the constitution of the United 
States. 

In Von Hoffman v. City of Quincy, the precise 
‘question here involved was presented to the Su- 
preme Court of the United States, and that court, 
in an opinion concurred in by every member of the 
‘court, said: ‘‘ When the bonds in question were 
issued there were laws in force which authorized 
and required the collection of taxes, sufficient in 
amount to meet the interest, as it accrued from 
time to time, upon the entire debt. But for the 
act of the 14th of February, 1863, there would be 
no difficulty in enforcing them. The amount per- 
mitted to be collected by that act will be insuffici- 
ent; and it is not certain that anything will be 
yielded applicable to that object. To the extent 
of the deficiency the obligation of the contract 
will be impaired, and if there be nothing applic- 
able, it may be regarded as annulled. A right 
without a remedy is as if it were not. For every 
beneficial purpose it may be said not to exist. It 
is well settled that a state may disable itself by 
contract from exercising its taxing power in par- 
ticular cases. It is equally clear that where a state 
has authorized a municipal corporation to contract 
and to exercise the power of local taxation to the 
extent necessary to meet its engagements, the 
power thus given can not be withdrawn until the 
contract is satisfied. The state and the corpora- 
tion, in such cases, are equally bound. The power 
given becomes a trust which the donor can not 
annul, and which the donee is bound to execute; 
and neither the state nor the corporation can any 
more impair the obligation of the contract in this 
way than in any other. The laws reguiring taxes 
to the requisite amount to be collected, in force 
when the bonds were issued, are still in force for 
all the purposes of this case. The act of 1863 is, 
so far as it affects these bonds, a nullity. It is the 
duty of the city to impose and collect the taxes in 
all respects as if that act had not been passed. A 
different result would leave nothing of the contract 
but an abstract right—of no practical value—and 
render the protection of the constitution a shadow 
and a delusion.” Von Hoffman v. City of Quincy, 
4 Wall. 535. 

And the doctrine laid down in the case last cited 
has been reaffirmed in numerous cases, In Riggs 
vy. Johnson County, 6 Wall. 166, 194, Mr. Justice 
Clifford, delivering the opinion of the court, states 
the rule in these words: ‘‘ Where a state has au- 
thorized a municipal corporation to contract and 
to exercise the local power of taxation to the ex- 
tent necessary to meet the engagements, the power 
thus given can not be withdrawn until the con- 
tract is satisfied.”’ And this is the settled doc- 
trine of all the courts. City of Galena v. Army, 
5 Wall. 705, 709; Rees v. City of Watertown, 19 
Wall. 107, 120; Lansing v. County Treasurer, 1 
Dillon, 522; 1 Dillon on Mun. Corp., sec. 41, and 
note; Burroughs ou Taxation, p. 426, sec. 139; 
Hasbrouck v. Milwaukee, 25 Wis. 122; Western 
Savings Fund v. Philadelphia, 31 Penn. St. 175; 





Bechwith v. English. 51 Ill. 147; Vance v. City of 
Little Rock, 30 Ark. 440, 441. 

It is no answer to say that the present constitu- 
tion does not utterly destroy the right given by 
the act under which the bonds were issued—that a 
limited tax may still be levied. If, by any subse- 
quent act of the state, the rate could be limited to 
five mills, it could be limited to one, or taken 
away altogether. ‘One of the tests that a con- 
tract has been impaired,’’ say the Supreme Court 
of the United States, “is that its value has by leg- 
islation been diminished. J¢ is not by the constitu- 
tion to be impaired at all. This is not a question 
of degree or manner or cause, but of encroaching 
in any respect on its obligations—dispensing with 
any part of its force. * * * And the test, as 
before suggested, is not the extent of the violation 
of the contract, but the fact that in truth its obli- 
gation is lessened in however small a particular.” 
Planters Bank v. Sharp, 6 How. 327. And the same 
court, in a recent case, held a provision of the 
constitution of the State of North Carolina, ex- 
empting property from sale on execution, void as 
to debts contracted before its adoption, and the 
court, in this case, state the rule to be that ‘‘ the 
remedy subsisting in a state when and where a 
contract is made and is to be performed, is a part 
of its obligation, and any subsequent law of the 
state which so affects that remedy as to substan- 
tially impair and lessen the value of the contract, 
is forbidden by the constitution, and is, therefore, 
void.’’ Edwards v. Kearzy, 6 Cent. L. J. 391. 

Nor does it affect the question that the law of the 
state impairing the obligation of a previous valid 
contract is made part of the constitution of the 
state, not even though Congress has authorized 
and ratified said constitution. On this point the 
Supreme Court of the United States say: ‘* Con- 
gress can not, by authorization or ratification, give 
the slightest effect to a state law or constitution in 
conflict with the Constitution of the United States. 
That instrument is above and beyond the power of 
Congress and the states, and is alike obligatorv 
upon both. A state can no more impair an existing 
contract by a constitutional provision, than by a 
legislative act; both are within the prohibition of 
the National Constitution.’’ Gunn v. Barry, 15 
Wall. 610, 623; Jefferson Bank v. Skelley, 1 Black, 
436; Dodge v. Woolsey, 18 How. 331. 

The Supreme Court of Virginia, in a recent case, 
held the provision of the onstitution of that state, 
allowing property to the value of $2,000 to be held 
exempt from execution for the debts contracted be- 
fore its adoption, was in conflict with the Constit 
tion of the United States and void, as respects appli- 
cation to such debts. The court said: ‘‘ The fact 
that an enactment tending to impair contracts is 
embodied in the constitution of a state, does not 
protect it. The prohibition of the United States 
Constitution is upon the states, irrespective of the 
form its laws may take or the agencies which enact 
them. A state has no more power to impair the 
obligation of a contract, by a constitution, than by 
a legislative act; ’? and the unanimous opinion 
of the court concludes in language as marked for 
the force with which it inculcates the moral and 
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‘social duty of observing the obligation of con- 


tracts—both public and private—as for its clear 


enunciation of the rule of constitutional law appli- 


cable to them: ‘No state and no people can have 
any real and enduring prosperity, except where 
public faith and private faith are guarded by laws 
wisely administered and faithfully executed. The 
inviolability of contracts, public and private, is the 
foundation of all social progress and the corner- 
stone of all the forms of civilized society, where an 
enlightened system of jurisprudence prevails. Un- 
der our system of government it has been wisely 
placed under the protection of the Constitution of the 
United States, and there it rests secure against all 
invasions.’’ The Homestead Cases, 22 Gratt. 301. 

It is a remarkable fact that this state has, by her 
legislative enactments and constitutions, contribu- 
ted largely to the exposition and elucidation of that 
clause of the Constitution of the United States that 
declares: ‘‘ no state shall pass any law impairing 
the obligation of contracts.’’ Among the earliest 


acts of the legislature of the state was one passed 


in November, 1836, incorporating ‘‘ The Bank of 
the State of Arkansas.’’ The 28th section of the 
act provided “ that the bills and notes of said insti- 
tution shall be received in all payments of debts 
due to the State of Arkansas.’’ The bank failed in 
1839, leaving a large amount of its issues outstand- 
ing, which sunk in value until they became almost 
worthless. It was obvious, if the state kept her 
pledge and continued to receive these worthless 
bills in payment of the debts and taxes due her, no 
revenue could be collected to support the state 
government. In this emergency the legislature of 
the state, on the 10th of January, 1845, repealed the 
28th section of the act incorporating the bank,which 
declared its bills should be received in payment of 
all debts due the state, and enacted that nothing 
but current money of the United States should be 
received in payment of state taxes. Public senti- 
ment, no less than the necessities of the state, 
seemed to demand this action; and the supreme 
court of the state held the repealing act valid, and 
that the state was no longer bound to receive the 
bills of the bank in payment of debts due her. 
Woodruff v. Attorney-General, 8 Ark. 236. 

But the case was appealed to the Supreme Court 
of the United States, and that court reversed the 
judgment of the supreme court of the state, and 
held that the last act was in conflict with the Con- 
stitution of the United States, and void, because it 
impaired the obligation of the contract the state 
had made, by the terms of the 28th section of the 
first act, with everyone who became a holder of these 
bills, to receive them in payment of all debts due 
her; and that a tender of the bills of the bank in 
payment of a debt due the state after the repealing 
act was passed was a good and legal tender. Wood- 
v. Trapnall, 10 How: 203. 

Whether the constitution of a state, or an act of 
its legislature, conflicts with the constitution or 
laws of the United States, is a federal question, the 
ultimate final decision of which, by the Constitu- 
tion and laws of Congress, is vested in the Supreme 
Court of the United States, whose decision is bind- 
‘ng on all other courts, both federal and state. 





And the supreme court of the state, when this cause 
came before it, again declared ‘the decision of 
the Supreme Court of the United States conclusive 
upon the point.’ Woodruff v. Trapnall, 12 Ark. 
640. And as the result of the judgment of the Su- 
preme Court of the United States, the state was 
compelled to, and did redeem this worthless bank 
paper. 

Other legislation of the state in reference to this 
bank furnishes another illustration of the impo- 
tency of state laws to impair the obligation of con- 
tracts. The state being the sole owner of the stock 
of the bank, assumed to herself by act of her legisla- 
ture, the right to administer the whole assets of the 
bank, without regard to the rights guaranteed to 
the holders of the bills of the bank, under the char- 
ter. The supreme -court of the state maintained the 
validity of this legislation. State v. Curran, 12 
Ark. 32. But, on appeal to the Supreme Court of 
the United States, that court reversed the judg- 
ment of the supreme court of the state, and de- 
clared such acts of the legislature ‘‘ impaired the 
obligation of contracts made with the lawful hold- 
ers and bearers of bills of the Bank of the State of 
Arkansas, and so were inoperative and invalid.’’ 
Curran v. State of Arkansas, 15 How. 304. And 
the supreme court of the state gave full effect to 
the judgment of the Supreme Court of the United 
States, and caused it to be carried into execution, 
its own decision and ‘‘ the laws of the state to the 
contrary notwithstanding.” State v. Curran, 15 
Ark. 20. 

In 1851 the legislature of the state passed an act 
relating to the swamp lands of the state—one sec- 
tion of which provided that, to encourage persons 
to purchase the swamp and overflowed lands, the 
same should be ‘‘exempt from taxation for the 
term of ten years, or until said lands be reclaimed.” 
Many persons purchased these lands on the faith of 
this promise of the state not to tax them for the 
period named. Public opinion changed, and in 
1855 the act which exempted the swamp lands from 
taxation was repealed, and such lands purchased 
under the act of 1851 were declared subject to 
taxation. 

The supreme court of the state held the act of 
1855 was in conflict with the Constitution of the 
United States, and void. Mr. Justice Compton, 
who delivered the opinion of the court, said: ‘* The 
Constitution of the United States declares that no 
state shall pass any law impairing the obligation of 
contracts. * * * This prohibition on the law- 
making power is justly ranked among the wisest 
provisions contained in the Federal Constitution. 
Without it, private rights would at all times be lia- 
ble to invasion by the enactment of laws conse- 
quent upon the fluctuating policy, strong passions 
and sudden changes; and with it nothing more is 
required than the observance of an elevated moral- 
ity.’ State of Arkansas v. County Court of Crit- 
tenden County, 19 Ark. 360. In this one short 
sentence the learned judge fully vindicates the 
wisdom, justice and necessity of this provision of 
the Constitution of the United States. 

Another case afterwards arose under these same 
swamp land acts. The act of 1851 provided for 
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eontracts for the making of levees and drains, and 
for the payment of contractors in scrip, which, it 
was declared, should be received in payment for 
swamp lands. The fourteenth section of the same 
act, as we have seen, exempted swamp lands from 
taxation for the period of ten years, and this sec- 
tion, as before stated, was repealed by the act of 
1855. In this state of the statutes, the question 
arose whether swamp lands, purchased after the 
repeal of the fourteenth section, with levee scrip 
issued before the repeal, were subject to taxation; 
in other words, whether the repealing act did not 
impair the obligation of the contract of the holder 
of the scrip under the first act? The supreme 
court of the state decided that it did not have that 
effect, and that the lands were subject to taxation. 
McGee v-. Mathis, 21 Ark. 40. This case was ap- 
pealed to the Supreme Court of the United States, 
where the judgment of the supreme court of the 
state was reversed. Chief Justice Chase, who de- 
livered the unanimous opinion of the court, said: 
‘¢ The contract of the state was to convey the land 
for the scrip, and to refrain from taxation for the 
term specified. Every piece of scrip was a contract 
between the state and the original holder and his 
assigns. Now, what was the effect of the contract 
when made? Did it not bind the state to receive 
the scrip in payment for swamp land exempted for 
a limited time from taxation? Thescrip, if not re- 
ceivable for land, was worthless. To annul the 
quality of receivability was to annul the contract. 
But the exemption of the lands for which it was 
receivable from taxation was a principal element 
in its value; and repeal of the exemption was the 
extinction of thiselement of value. This was 
clearly an impairment of the contract. The state 
could no more change the terms ef the contract by 
changing the stipulated character of the land to be 
conveyed in satisfaction of the scrip as to liability 
to taxation, than it could abrogate the contract 
altogether by refusing to receive the scrip at all in 
payment for land. We are constrained to regard 
the repeal of the exemption act, so far as it con- 
cerns lands paid for, either before or after the re- 
peal, by scrip issued and paid out before repeal, as 
impairing the contract of the state with the holders 
of the scrip.”> McGee v. Mathis, 4 Wall. 143. 

The constitution of this state, adopted and in 
force in 1868,declared: ‘* All contracts for the sale 
or purchase of slaves are null and void, and no court 
of this state shall take cognizance of any suit found- 
ed on such contracts. * * **’ Art.15,sec. 14. 
By this provision the framers of that constitution 
sought to invalidate and destroy the obligation of 
contracts for the sale and purchase of slaves, that 
were valid contracts under the constitution and laws 
of the state in force at the time they were made. The 
effort proved futie. The supreme court of the 
state declared this section of the constitution of the 
state impaired the obligation of contracts, and was 
for that reason in violation of the Constitution of 
the United States and void; and such contracts 
were enforced according to their legal effect and 
obligation, under the constitution and laws in force 
at the time they were made. Jacoway v. Denton, 
25 Ark. 625; Sevier v. Haskill, 26 Ib. 133; Pillow 


v. Brown, Ib. 240. And the Supreme Court of the 
United States decided the same question, in the 
same way and for the same reason. White v. 
Hart, 13 Wall. 646. 

In no one of the cases cited in which legislative 
acts and a section of the constitution of this state 
were declared to be in conflict with the constitu- 
tion of the United States and void, was there a 
plainer or more palpable violation of that instru- 
ment than there is in this case. For when it is 
said that “to levy a special tax of sufficient 
amount to pay the principal and interest of said 
bonds as the same become due ’’—as is expressly 
required by the terms of the act under which the 
bonds were issued—will require a levy in excess of 
the limit allowed by a constitutional provision 
subsequently adopted, the statement is a confession 
that this provision of the constitution, when ap- 
plied to these contracts, impairs their obligation, 
and is, therefore, so far as it relates to them, null 
and void. 

If a natural person gives his bona, agreeing to 
pay a given sum of money on a day certain, it will 
not be pretended that the state could, by a law 
afterwards enacted, extend the time of payment; 
and if, upon the non-payment of such bond, the 
holder should put it in judgment, will it be con- 
tended that by such a law the state could deny to 
the judgment-plaintiff the right to have execution 
for his whole debt and to levy upon and sell suffi- 
cient property to make it? 

By the law of this state counties are declared to 
be bodies “ corporate and politic,” and endowed 
with power to contract and to sue and be sued. In 
this case the county was by law specially author- 
ized to issue these bonds and to stipulate for pay- 
ment of the interest and principal at fixed and 
stated times; and it was made its duty to levy a 
tax sufficient to meet these payments according to 
the stipulation of the bonds. Upon what princi- 
ple can the state, by a subsequent enactment, re- 
lieve the county from the obligation to pay the 
bonds at the time and by the means agreed upon, 
any more than it could relieve a natural person 
from the obligation to pay his debt according to 
the terms of his contract. 

Confessedly,in the case of a natural person, a 
state law passed after the debt was contracted, de- 
claring that not more than five mills on the dollar 
of the aggregate value of the defendant’s prop- 
erty should be taken on execution in any one year, 
for its satisfaction, would be a nullity; and if a 
nullity in that case, why not a nullity in the case 
of acounty? The protection afforded to the obli- 
gation of contracts by the constitution of the 
United States is not limited to the contracts of 
natural persons, but extends as well to all corpo- 
rations—public and private—endowed by law with 
power to contract. 

The constitutional limit is applicable, of course,. 
te ordinary county warrants issued prior to the 
adoption of the constitution. These warrants hav- 
ing been issued for ordinary county purposes, and 
not under any special act, law or contract requir- 
ing the levy of a tax to pay them, they fall within 
the provision of the constitution, and a five mill 

















THE CENTRAL 


LAW JOURNAL. 135 








tax, and no more, may be levied to pay them. 
And but for this provision in the constitution it is 
doubtful what remedy, if any, the holders of these 
warrants would have had to enforce their pay- 
ment. United States ex rel. Sisters of Charity of 
St. Joseph v. County Court of Ouachita County. 
April Term, 1876. 

If the County Court of Jefferson County, or of 
any other county in this district, to whom peremp- 
tory writs of mandamus may issue in this class of 
cases, entertains any doubt as to whether the Su- 
preme Court of the United States will adhere to 
its many well-considered judgments, declaring the 
duty of this court, and of county courts, as well, 
in this class of cases, there is a ready means of 
settling that doubt. ‘The act of Congress gives the 
county the right to appeal from the judgment of 
this court awarding the peremptory writ, to the 
Supreme Court of the United States; and if the 
required steps for that purpose are taken within 
sixty days after the rendition of the judgment 
awarding the writ, all proceedings under the writ 
are stayed until the determination of the cause in 
that court. 

That is the only tribunal that can review the 
judgment of this court; it can not be reviewed 
nor the process upon it enjoined or othewise ob- 
structed or impeded by the orders or process of 
any other court. Riggs v. Johnson County, 6 
Wall. 166; Weber v. Lee County, Ib. 211; United 
States v. Keokuk, Ib. 514; Supervisors v. Durant, 
9 Wall. 415; Mayor v. Lord, Ib. 409; Amy v. 
Supervisors, 11 Wall. 186; Zx parte Holman, 28 
Iowa, 88; Vance v. City of Little Rock, 30 Ark. 
452-3; Brooks v. City of Memphis, 3 Cent. L. J. 
356; United States v. Silverman, April term, 1878. 

The power of this court to enforce its judgments 
in this class of cases, according to the terms of the 
contract and in the mode authorized by the laws of 
the state, is not an open question. It would be an 
anomaly in the judicial system of any government 
to invest its courts with jurisdiction to hear causes 
and render judgments, and yet deny to them the 
power to execute and enforce their judgments. 
Argument upon this question in this and all other 
courts was long since foreclosed by the unanimous 
judgment of the Supreme Court of the United 
States. Knox County v. Aspinwall, 24 How. 377. 
And the doctrine established in the case last cited 
—that the Circuit Courts of the United States have 
the power, and that itis their duty to issue this 
writ, in this class of cases, to the proper officers of 
counties, cities and towns, to compel the levy of a 
tax, and to enforce obedience thereto—has been 
reaflirmed by that court in a long line of cases 
coming down to a late date. Supervisors v. United 
States, 4 Wall. 435; Von Hoffman v. City of 
Quincy, Ib. 535; City of Galena v. Amy, 5 Wall. 
705; Riggs v. Johnson County, 6 Wall. 166; Weber 
y. Lee County, Ib. 310; Walkley v. City of Mus- 
catine, Ib. 481; United States v. Keokuk, Ib. 514, 
518; Benbow v. Iowa City, 7 Wall. 313; Bitz v. 
City of Muscatine, @ Wall. 575; Mayor v. 
Lord, 9 Wall. 409; Heine v. Levee Commissioners, 
19 Wall. 655; Board of Liquidation v. McComb, 2 
Otto, 531. 


| It is apparent that some of the counties in this dis- 
trict, under authority of acts of the legislature, have 
issued bonds to fund previous indebtedness, to aid 
in the construction of railroads, and to build court- 
houses and jails, to an amount beyond their present 
ability to pay without the imposition of a tax too 
excessive to be borne by any community, and the 
imposition of which would lead to general delin- 
quency in the payment of taxes. 

It would seem to be for the interest of the cred- 
| itors and counties alike, in such cases, by negotia- 
tion, to reduce the volume of indebtedness within 
a limit the counties are able to pay, and for the 
counties thereafter to pay the interest without the 
addition of costs. Especially would this be a just 
measure in the case of those counties that received 
little or no consideration for their bonds, by rea- 
son of the improvident action on the part of their 
officers and the fraudulent action of the parties to 
whom the bonds were originally issued. But this 
is a matter which addresses itself to the counties 
and their creditors, and over which this court has 
no control, and which can not be effected through 
its agency. 

This court is powerless, in this class of cases, to 
relieve against the results ot bad laws and the folly 
of the people in voting, and their officers in issuing, 
bonds under such Jaws. In answer to an appeal, 
similar to appeals that have been made to this court, 
in this class of cases, the Supreme Court of the 
United States said: ‘* The counsel for the plaintiff 
in error has called our attention, with emphasis 
and eloquence, to the diminished resources of the 
city and the disproportionate magnitude of its 
debt. Much as personally we may regret such a 
state of things, we can give no weight to consider- 
ations of this character, when placed in the scale as 
a counterpoise to the contract, the law, the legal 
rights of the creditor, and our duty to enforce 
them.’’ City of Galena v. Amy, 5 Wall. 705. 

Popular opinion, for the time being, in particular 
localities, however unanimous it may be, and from 
whatever cause arising, can not, in a court of justice, 
be allowed to prevail against the constitutional and 
legal rights of the humblest suitor. Should this 
court yield to such influences, it would thereby only 
add additional costs to the already heavy burdens 
of these counties; for its error would meet with 
speedy correction iu that court whose judgments, in 
exposition of the rights of suitors under the Con- 
stitution of the United States, are binding on all 
courts and uniform in their opera‘ion on all per- 
sons and in all places within the jurisdiction of the 
United States. And this court would not long en- 
joy the esteem and confidence of the people of these 
very counties themselves if it should strike down 
the constitution and the law to give them a tem- 
porary relief and gain their present applause. 

An order will be entered directing the peremp- 
tory writ of mandamus to issue in the terms of the 
rule. 

This opinion is applicable to all cases of judg- 
ments rendered on bonds issued prior to the adop- 
tion of the present constitution under acts requir- 
ing a levy of a sufficient tax to pay them. 
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NOTES OF RECENT DECISIONS. 





COMMON CARRIERS— ACCIDENTS—UNDISCOVERA- 
BLE DreFECcTS.—Crogan v. N. Y. & H. R. R. Su- 
preme Court of New York, 18 Alb. L. J. 70. Opinion 
by SANDFORD, J. A carrier of passengers is not bound 
to guard against accidents which are caused by defects 
that can be discovered only by superhuman sagacity. 
Accordingly, where a narrow strip of board in a car 
platform, perfectly sound and of the strength usual 
in such boards, was found insufficient to withstand a 
forcible pressure of the crutch of a passenger: Held, 
that the company owning such car was not negligent 
or liable for an accident caused thereby, Weston v. N. 
Y. Elevated R. R. Co., 17 Alb. L. J. 415, distinguished. 


PLEDGE OF STOCK BY AGENT TO SECURE LOAN.— 
Merchants Bank of Canada v. Livingston. New York 
Court of Appeals, 18 Alb. L. J. 71. Opinton by EARL, 
J. IL, the owner of corporate stock, pledged it with B 
to secure a loan of $3,000. B took the stock to plaintiff, 
asking for a loan of $8,000 for a client, and represent- 
ing that he acted for a client. Upon the representation 
of B that it was necessary to secure the loan of $3,000, 
L signed a blank irrevocable power of attorney to 
make a transfer of the stock, which B filled up, ex- 
cept the name of the attorney and transferree, and de- 
livered, with the certificate, to plaintiff to secure the 
loan of $8,000. In an action by plaintiff to foreclose 
the pledge: Held, that as B announced when he made 
the loan from plaintiff he was acting as agent to make 
the loan, he was limited to the authority conferred on 
him by L, and L was not estopped to deny his author- 
ity to pledge the stock for a loan of $8,000. 


DAaMAGES—CHATTEL MORTGAGE TO SECURE PER- 
FORMANCE OF CONTRACT—BREACH. — Ferguson v. 
Hogan. Supreme Court of Minnesota, 2 N. W. Rep. 
129. 1. In an action of claim and delivery, the value 
of the use of property, during its wrongful detention, 
may properly beshown and considered in the matter of 
damages. But as such damages do not necessarily ac- 
crue from the loss of such use, they are special, and 
must, therefore, be specially pleaded. 2. When a chat- 
tel mortgage provides for the payment of “‘all expenses 
for the sale” of the mortgaged property out of the 
avails ef such sale, only such expenses are intended as 
are incurred in doing such things as form part of the 
proceedings of sale. The plaintiff executed to defend- 
ant a written instrument in these words, viz.: 
6$300. Litchfield, Minnesota, March 29, 1877. For 
value received, I promise to pay John M. Hogan, on 
or before July 20, 1877, three hundred dollars, to be 
paid in breaking land for the said Hogan, in section 25, 
town 121, range 39, in the town of Benson, Swift county, 
Minnesota, at the stipulated price of three dollars per 
acre. James Ferguson.” To secure the liability 
created by this instrument, plaintiff executed and de- 
livered to defendant a chattel mortgage, by the condi- 
tion of which, “‘in case of a default in the payment of 
the said debt and interest, or any part thereof,’ at the 
time above provided, the defendant was authorized 
to take possession of, and sell the mortgaged property, 
the avails, less expenses for sale and keep, to be ap- 
plied toward the payment of said debt. Held, that in 
case of a note like that above recited, where the prom- 
ise is in terms to pay a gross sum of money in specified 
services at a specified rate, the parties are to be taken 
as having puta valuation upon the contract, and as thus 
having themselves fixed and liquidated the damages re- 
sulting from its breach. The sum recoverable for the 
breach is thus made certain, and hence, in a case in 
which the maker can derive any advantage from a ten- 
der, the amount necessary to be tendered on account of 
the breach is definitely ascertained, so that a tender 
can be made; hence, the maker of a note like that 





above recited, can redeem from a chattel mortgage like 


that given to secure the same, by paying, or tendering 


in money, the amount for which he is liable thereon, 
thus made definite, togethcr with enough more to 
cover interest thereon from the time when it became 
due, and to pay over proper charges for sale and keep. 


_ 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


[Filed at Springfield, June 24, 1878.] 


Hon. JOHN SCHOLFIELD, Chief Justice. 
«© SIDNEY BREESE, 
“ 6'T. LYLE DICKEyY, 
“ ~=6BENJAMIN R. SHELDON, 
© ~~ PICKNEY H. WALKER. 
 ~=6JOHN M. Scott, 
‘¢ ~~ ALFRED M. CRalIG, 


Associate Justices. 


TRESPASS AGAINST SHERIFF FOR SELLING EXEMPT 
PROPERTY—CONSTRUCTION OF STATUTE.—Action for 
trespass against a sheriff to recover treble the value of 
certain merchandise alleged to have been sold onexe- 
cution, when the property, as is alleged, was exempt 
from execution. The only question is as to the sufficiency 
of the declaration. CRAIG, J., who delivered the opinion 
ofthe court, says: ‘As the action is based upon a penal 
statute, which should receive a strict construction, the 
plaintiff was bound to show that the case clearly comes 
within the provisions of the act. It is not claimed 
thatthe officer levied upon any of the specific articles 
of personal property which are exempt under the 
statute, but the right of recovery was based upon the 
theory that the plaintiff did not have any of the arti- 
cles enumerated as exempt, but had the right to hold 
the property taken in lieu of the specific articles, un- 
der the act of 1872, which declares that whenever a 
debtor has not any or all of the specific articles here- 
inbefore exempted, he may select others of equal value 
in their stead, etc. In order to recover under this sec- 
tion, the plaintiff was bound to show that he did not 
have any or either of the articles exempted, or if he 
had a portion and not all, he was required to aver in 
clear terms what articles he did not have. These 
averments are notin the plaintiff’s declaration, which 
merely avers that, at the time of the levying, the plain- 
tiff did not own or possess “ the following described 
chattels.”” He should have averred he did not have 
either of the articles. An averment of that character 
would have been definite; but when the pleader said 
he did not have the articles named in the statute, the 
fair inference is he may have had a portion thereoff.”” 
—Figueira v. Pyatt. 


REMOVAL OF CAUSES FROM STATE TO FEDERAL 
COURTS—APPROVAL OF SURETIES ON BOND. — This 
was a suit by attachment against a corporation created 
and existing under the laws of the state of Pennsylva- 
nia. At the first term of court, after suit was com- 
menced, defendant appeared and filed a petition for 
the removal of the cause from the state court to the 
circuit court of the United States, under the act of 
March 3, 1875. The — was verified by affidavit, 
and accompanied by Such bond as the act of Congress 
requires, but the court overruled the motion, and after- 
wards a trial was had and a verdict fer plaintiff. De- 
fendant appeals, and alleges for error the refusal of the 
motion to remove the cause to the United States court. 
ScoTT, J., who delivered the opinion of the court, says: 
“The petition of defendant for the removal of the 
cause to the circuit court of the United States was pre- 
sented at the first term, was verified by affidavit, and 
Was accompanied with a bond,such as the law has 
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prescribed, with ‘good and sufficient securities.’ Al- 
beit, the presumption must be indulged, it was such 
bond as the act of Congress requires, as the plaintiff ob- 
jected to neither the form nor the sufficiency of the 
sureties. * * * There is nothing in the act that 
in express terms makes it the duty of the state court 
to approve the bond in such cases, but as the statute 
requires a bond ‘with good and sufficient security,’ 
those words may be understood as conferring upon 
the state court, where objections are interposed, pow- 
ers to approve the bond and to require that the sure- 
ties offered shall be sufficient. The defendant showed 
itself entitled to the jurisdiction of another court, and 
it was the plain duty of the state court to make the or- 
der for the removal of the cause to the federal court. 
Had the plaintiff objected to the sufficiency of the su- 
reties, on the bond, no doubt they would have justi- 
fied. But they were not called upon in the first instance 
by any objection to show cause, and they were not bound 
to do so until a rule to that effect was laid upon them.” 
Reversed and remanded. — Empire Transportation 
Co. v. Richards. 


. 
—_ 





ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


March Term, 1878. 


Aion HORACE GRAY, Chief Justice. 
“¢ JAMES D. COLT, 
‘© SETH AMES, 
‘6 Marcus MorTON, 
“© WILLIAM C. ENDICOTT, 
“ §6OTIs P. LoRD, 
‘© AUGUSTUS L. SOULE, 


Associate Justices. 


PROMISSORY NOTE—WHAT IS, WITHIN THE MEAN- 
ING OF THE STATUTE OF LIMITATIONS.—A memor- 
dum in these words: “Dec. 3, 1866. I hereby renew 
the within note. John Daggert,” written by the de- 
fendant upon the back of a promissory note signed by 
him, and attested by a witness, is to be deemed “a 
promissory note signed in the presence of an attesting 
witness,” withing the meaning of Gen. Sts., ch. 155, § 
4, Com. Irs. Co. v. Whitney, 1 Met. 21. Opinion by 
Morton, J.—Daggett v. Daggett. 

DEFECTIVE HIGHWAY— DEFECT PRODUCED RY 
NATURAL CAUSES.—To entitle plaintiff to recover for 
injuries caused by a defect in a highway, he must 
prove that the defect had existed for twenty-four hours, 
or was known to the town. It is not enough that a 
former defect had existed, which had been sufficiently 
repaired, and that by the operation of natural causes 
a new defect is produced in the same place, unless the 
new defect, which is the immediate cause of the injury, 
has existed twenty-four hours, or is known to the 
town. Ryerson v. Abington, 102 Mass. 532; Monies v. 
Lynn, 121 Mass. 442. Opinion by MorTON, J.—Hutch- 
ins v. Littleton. 


BANK—FORGED CHECKS— RIGHTS OF DEPOSITOR. 
—A bank at which money has been deposited, and 
which has paid out the same on checks purporting to 
have been signed by the depositor, there being no evi- 
dence to show that the depositor’s clerk had, or was un- 
derstood by the bank officials to have, any authority to 
sign his name, can not exonerate itself from liability 
to the depositor, by proof that the clerk had filled up the 
checks from the check-book left lying about the de- 
positor’s office; had stamped two of them with the de- 
positor’s hand stamp, which was accessible to any one 
in his office; that the clerk filled checks very often for 
him to sign; and that he had introduced the clerk to 
its cashier, saying: “This is Mr. H, who will here- 





after do my banking business, what he does will be all 
in order,” or something to that effect. Opinion by 
Gray, C. J.— Mackintosh v. Eliot National Bank. 

EVICTION— PARTIAL AND TOTAL—DAMAGES.— 1, 
The eviction of a tenant from the demised premises, 
either by the landlord or by title paramount, is a bar 
to the recovery of rent reserved. Morse v, Gilbert, 13 
Met. 177. His eviction by the landlord from a part of 
the premises suspends the entire rent, while the evic- 
tion continues. Leishman y. White, 1 Allen, 489; Royer 
v. Guggenheim, 106 Mass. 201: Colburn v. Morrill, 117 
Mass. 262. His eviction by title paramount is a bar 
pro tanto only, the rent being apportionable. Fitch- 
burg Cot. Man. Co. v. Melvin, 15 Mass. 268. 2. Ifa 
landlord unlawfully enters upon the demised premises. 
and expels the family of the tenant, he is bound to 
make full compensation, including not only payment 
for injury to property, but for the wrong inflicted on 
the feelings of the plaintiff. But the plaintiff is not 
entitled to recover for any injury to his health result- 
ing from exposure from journeying from the premises 
Opinion by SOULE, J.—Fillebrown v. Hoar. 


CAVEAT EMPTOR—REPRESENTATIONS AS TO VALUE. 
AND SOLVENCY.—1. The mere affirmations or expres- 
sions of opinion by a seller, in regard to the title of the 
property he is attempting to sell, or of a purchaser in 
regard to the value of the property or chose in action 
he desires the seller to take in payment for property 
he is attempting to buy can never be safely relied 
on by the other party. In sucha case, the maxim ca- 
veat emptor applies. Medbury v. Watson, 6 Met. 246, 
259. And this although they are false and intended 
to deceive Manning v. Albee, 11 Allen, 520; Vesey v. 
Doten, 8 Allen, 380. 2. But where a person is induced 
to part with his goods by the representation of some 
material fact, bearing on the question of value, upon 
which he relies and which is false and frandulent, then 
he may maintain an action against the party making it. 
See Safford v. Grout. 120 Mass. 20; Litchfield vy. Hutch- 
inson, 117 Mass. 195° 3. The rule in regard to repre- 
sentations concerning value, applies also to mere rep- 
resentations or expressions of opinion respecting the 
solvency or pecuniary ability of third parties, whose 
notes are given in payment for goods purchased. Opin- 
ion by ENDICOTT, J.—Homer v. Perkins. 


titi 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF WISCONSIN. 


January Term, 1878. 


Hon. E. G. RYAN, Chief Justice. 
‘© ORSAMUS COLE, 
“Wo. P. LYON, 

s DAVID TAYLOR, 
‘© HARLOw 8S. ORTON, 


Associate Justices. 


BROKER’S COMMISSIONS—QUANTUM MERUIT—Ey- 
IDENCE.—1. Complaint on a quantum meruit for ser- 
vices rendered by plaintiff at defendants’ request, in 
taking charge of property, advertising it for sale, so- 
liciting purchasers, and procuring proposals which 
were approved by defendants, drawing deeds, etc. 
Answer, a general denial. Proof on plaintiffs’ part, 
of an ofter made and accepted by letter, that, if suc- 
cessful in disposing of the property for defendants, 
their commission, including advertising, should be 
three per cent., and, if unsuccessful, they should be re- 
imbursed actual cost of advertising and paid $25 per 
annum for caring for the property; and that they took 
charge of the property for some months, advertised it 
for sale, and procured a proposal for exchange, which 
was at first accepted by defendants, who, afterwards, 
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without apparent cause, rejected it and sold it to an- 
other person. Held, 1. That plaintiffs were at least 
entitled, upon this evidence, to recover the actual 
cost of advertising, and compensation at the rate of 
$25 per annnum, 2. That where a broker, employed to 
sell property at a price satisfactory to the principal, 
produces a party ready to make the purchase at a sat- 
isfactory price, or to make an exchange satisfactory to 
the principal, the latter can not relieve himself from 
liability to the broker for a commission by a capricious 
refusal to consummate the sale; and upon the evidence 
in this case it should have been submitted to the jury 
to determine whether plaintiffs were not entitled to 
their full commission as for a sale. 3. That there was 
no such variance between allegations and proofs as 
to justify a nonsuit; the evidence not having been 
objected to on that ground, and defendants not ap- 
pearing to have been misled to their injury, Opinion 
by COLE, J. 

(Ryan, C. J., in a separate opinion, discusses the 
effect, in various circumstances, of proof of a specific 
contract for services under a declaration for quantum 

lebat.—Deloplaine v. Turnley. 

RAILROAD — NEGLIGENCE— CONTRIBUTORY NEG- 
LIGENCE.—1. A railroad company is under obligation 
to its employees to exercise reasonable diligence in in- 
specting and repairing its cars; and is liable for in- 
jury to an employee caused by a defect in one of its 
ears, Which the company, in the exercise of ordinary 
care, would have discovered and remedied. 2. The 
question of defendant’s negligence was properly sub- 
mitted to the jury upon evidence that a bolt in the 
break beam of one of its cars projected unnecessarily 
for a considerable distance, so as to be in the way of a 
brakeman coupling such car to another, und that the 
injury complained of, received by plaintiff while coup- 
liug for defendant, was caused by such projection. 3. 
Such projection, if a defect, being an obvious one, 
which defendant was bound to remedy, there was no 
error in refusing to charge the jury that if the car be- 
came thus defective after it was first put in use by 
defendant (several years before the accident) the 
latter was not liable unless it had notice of the 
defect. Smith v. The C.,M. & St. P. Railway Co., 
42 Wis. 520, distinguished. 4. After charging that 
any contributory negligence of plaintiff at the time 
of the accident would prevent a recovery, the court 
did not err in refusing to charge that if plaintiff 
had as good opportunity or means of knowing the 
defect as defendant had, but overlooked it, this 
was negligence which would prevent a recovery. 
And especially was this not error, where there was no 
evidence that plaintiff was familiar with the car, or had 
ever before coupled it. 5. In the absence of proof that 
plaintiff was in charge of the car at the time of the in- 
jury, except so far as is implied in his service as brake- 
man, or had any duty of inspecting it, there was no error 
in refusing to charge that it was his duty to observe any 
defect in it, and to avoid it, if dangerous, and that his 
failure to doso would prevent a recovery. Opinion by 
COLE, J.— Wedgwood v. C.& N. W.R.R 


CONTRACT—PRICE AGREED—NOTICE.—1. It is the 
settled practice of vhis court not to disturb findings of 
the circuit court upon questions of fact, except upon a 
clear preponderance of evidence against them. 2. It 
is not necessary to the validity of « contract of sale, 
that it should determine the price in the first instance; 
but it may appoint a way by whieh it shall be there- 
after determined, and in that case the contraet will be 
perfected when the price has been so determined. 3. 
Where, therefore, a contract for a sale of a village lot 
provided that the price should be the same as the price 
of sale of the first lot which should be sold in the 
vicinity, and lots adjoining the one in question 
were sold before the action was commenced: Held, 











that the contract was thus rendered certain. 4. 
Where, by the contract of sale, land was to be paid 
for in part by labor and services, and upon the vendee’s 
demand for an adjustment of the amounts paid and 
unpaid, and conveyance, the vendor repudiated the 
contract and ordered him to quit the possession, this 
was a waiver of any further tender or demand, before 
suit by the vendee for specific performance. 5. Act- 
ual, open and notorious possession of land is con- 
structive notice of the possessor’s rights. Wickes v. 
Lake, 25 Wis., 71; and where C. was in possession of 
land under a parol contract of sale, and M. took from 
C.’s vendor a mortgage of the land, with knowledge of 
C.’s possession, but in ignorance of his rights as pur- 
chaser, the mortgage was void as against C. 6. Where 
the vendor and his mortgagee resisted C.’s action for 
aspecific performance, joining in an answer denying his 
rights, it was not an abuse of discretion for the court. to 
award costs against them jointly, and to set off the costs 
against the unpaid balance of the purchase-money. 

[RyaNn, C. J., dissents as to this point.] Opinion by 
ORTON, J.—Cuningham vy. Brown. 








BOOK NOTICES. 





THE AMERICAN DECISIONS. Containing all the cases 
of general value and authority decided in the courts 
of the several states from the earliest issue of the 
state reports to the year 1869. Compiled and anno- 
tated by JOHN ProFFaTT, L.L. B. Vol. III. San 
Francisco: A. L. Bancroft & Co. 1878. 


The third volume of this valuable series contains the 
leading cases from sixteen volumes of reports, covering 
a period of five years, from 1804 to 1809. The reports 
are 2,3 and 4 Mass.; 3 Day (Conn.) ; 1, 2 and 3 Johnson 
(N. Y.); 2 Harris & Johnson (Md.); 6 Call (Va.); 1, 2 
and 3 Hening & Munford (Va.); 1 Murphey (N. C.); 2 
Brevard (S. C.); 1 Hardin (Ky.) and 1 Overton. (Tenn.) 
The volume contains 770 pages, exclusive of the index 
and table of cases. 

Among the many cases of interest reported in this 
volume we have only space to refer to the following: 
In Com. v. Judd, 2 Mass. 329 (1806), Chief Justice Par- 
SONS held that a conspiracy to manufacture base and 
spurious indigo, with a fraudulent intent to sell the 
articles as good and genuine, was an indictable offense, 
although no sale was made in pursuance of the con- 
spiracy. A contract to reprint a literary work, in vio- 
lation of a right of copyright secured to a third person, 
was held void in Nichols v. Ruggles, 3 Day, 145 (1808), 
and the printer who had executed the contract, having 
notice of the rights of the third person, was not per- 
mitted to recover for his services. The case of Jackson 
v. Kniffen, 2 Johns. 31 (1807), is a leading case in the 
law of wills. It was there held that parol evidence of 
a testator’s declarations made subsequent to the execu- 
tion of the will, and shortly before his death, are not 
admissible to show that he executed the will through 
fear and duress. The editor’s note to this case 
contains an exhaustive review of the question ex- 
amined in the principal case. The question is con- 
sidered by him under five heads. 1. To show a 
revocation. 2. Where fraud, mistake or imposi- 
tion is alleged. 3. In cases of insanity, or un- 
due influence. 4. As to the existence and contents ofa 
lost will. 5. In explanation of provisions. The ques- 
tion considered under the fourth head having a bear- 
ing on a point lately discussed in these columns (see 
7 Cent. L. J. 19, 59), we take the liberty of copying a 
portion of the editor’s note. “In Jackson v. Betts, 6 
Cow. 376, evidence of the declarations of a testator 
showing the existence of his will was offered, and that 
the deceased repeatedly declared during his last ill- 
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ness, and in articulomortis to the executor, that he had 
left his will and codicil in his desk, and stated where 
the key was left. This evidence was objected to, and 
rejected at the trial. As tothis the court say: ‘The 
declarations of the testator during his last sickness, as 
to the existence of his will and the place where it would 
be found, were incompetent evidence, and were prop- 
erly rejected.’ This case afterwards went to the 
Court of Errors (6 Wend. 173), and on this point Chan- 
cellor Walworth doubted the correctness of the ruling. 
He says: ‘The supreme court, on a former occasion, 
decided that the circuit judge had correctly rejected 
evidence of the declaration of the testator, in his last 
sickness, recognizing the then existence of the will, 
and directing as to the place where it might be found. 
As that question could not be raised or argued in this 
cause, I have not examined the subject sufficiently to 
have made up a definite opinion thereon; and probably 
I ought not now to express such opinion, even if I had 
no doubts on the subject. I will, therefore, only say 
that, in the investigations of the other questions in this 
eause, I have necessarily been compelled to look 
into this subject so far as to see there is sufficient 
doubt as to the correctness of the decision of our 
supreme court on that point to authorize them 
to direct an re-argument of the question, if it shall 
again come before them.’ The authority of Jackson v. 
Betts, on this point, may therefore be very well doubted. 
In Haney v. Allen, 25 Mich. 505, the evidence was re- 
ceived. But this whole question has lately undergone 
an elaborate examination in England, in the now cele- 
brated case of Sugden v. Lord St. Leonards, 1P. D. 154, 
17 Eng. R. 453.” In Hallett v. Wylie,3 Johns. 44 
(1808), where it was held that, in an action for rent 
due on a lease, the destruction of the demised premi- 
ses by fire did not excuse the payment of the rent, ac- 
cording to the covenant, VAN NEss, J., says: ‘“ This 
is a hard case upon the defendant, and if the court 
could consistently with settled and established prin- 
ciples, release him from the payment of the rent in 
question, we should most willingly do it. But itcan not 
be done without overturning a series of decisions to 
which this court is bound to conform. We sit here 
jus dare, not jus facere.” In Sears v. Brink, 3 Johns. 
210 (1808), the decision in Wain v. Warlters, 5 East. 
10, that under the statute of frauds the consideration 
as well as the promise must be in writing, is followed. 
The editor’s note states that this ruling has been repu- 
diated in Maine, Vermont, Connecticut, Massachusetts, 
North Carolina, Ohio and Missouri, but has been fol- 
lowed in New Hampshire, New York, New Jersey, 
Maryland, South Carolina, Georgia, Indiana, Michigan 
and Wisconsin. In Smith v. Lewis, 3 Johns. 157 (1808), 
it was decided that an action will not lie against a per- 
son for suborning a witness to swear falsely in a cause 
in another state, in consequence of which a judgment 
was given against the defendant in the latter state, 
contrary to the truth and justice of the case. 

The third volume is fully up to the standard of the 
previous volumes. The notes are well written and 
show a fair amount of research. The cases are, as a 
rule, well selected, though we are inclined to think that 
Mr. Proffatt has given a rather undue prominence and 
importance to the subject of Marine Insurance. 


> 





REPORTS OF CASES ARGUED AND DETERMINED IN 
THE SUPREME COURT OF THE STATE OF MISSOURI. 
By THomas K. SKINKER, State Reporter. Vol. 65. 

City: Ramsey, Millett & Hudson. 1878. 
With this volume a new departure in the publication 
of our state reports has been taken. Hitherto it has 
been our distinction to possess, in our own reports—to 
some extent in their arrangement, but to a far greater 
extent in their typography and general appearance— 








the worst set of state reports extant, inferior even to 
those of Colorado and the Territory of Utah. The 
bandsome volume which is before us changes all this, 
thanks to the care and ability of the reporter, and the 
enterprise of the publishers. 

We have examined this volume with consi:lerable 
care, and can find little to criticise. The head-notes 
are clear and thorough, and the statements of facts, 
whenever necessary, concise and to the point. Mr. 
Skinker has succeeded in so dealing with the argu- 
ments of counsel in each case as to give them their 
proper share of space and no more. He has not printed 
entire briefs, nor has he collected the authorities cited, 
and thrown them together in an undistinguishable 
jumble. He has taken a middle course—one which we 
suggested some weeks ago in a review of the reports of 
the St. Louis Court of Appeals, and which we believe 
will be satisfactory, both to the counsel involved and 
the profession at large. In this respect his style is a 
decided advance over that of his predecessor. In the 
matter of the titles of cases an improvement might be 
made by dropping the christian names of the parties, 
which are generally useless, and in omitting the addi- 
tion et al., which is always unnecessary. Though this 
can hardly be said to be of very great importance, still 
we believe it is being adopted by the best of our pres- 
ent reporters. Any other rule will frequently produce 
as cumbrous a title as Martha A. Sitton and her Hus- 
band v. Shipp, which we observe on pp. 297 to 306, 
and which as Sitton v. Shipp would certainly be 
handier and less difficult to remember. If our objec- 
tions on this point seem venial, it is because we have 
not been able to discover anything weightier to find 
fault with. That the judgment of the profession will 
be that the work of reporting the Missouri decisions 
could not have been left in better hands, we are as- 
sured. 

The sixty-fifth volume contains 770 pages and about 
140 cases, The opinions are, as a rule, not lengthy, 
the longest being that of Rankin v. Patton on p. 378, 
which extends over thirty-eight pages. Many of the 
cases are important, but as a majority of them have al- 
ready appeared in these columns either in full or con- 
densed, it is not necessary to notice them in detail. 
The paper, presswork and binding are good. There is, 
however, an annoying mistake in the index, the re- 
sponsibility for which must rest with the printer. 








QUERIES AND ANSWERS. 


QUERIES. 


50. MORTGAGE—FORECLOSURE.— Under the statutes 
of Michigan, no covenant will be implied ina mort- 
gage of real estate. The Michigan Supreme Court 
have repeatedly decided that a mortgage of real estate 
is not a conveyance of title defeasible upon condition 
subsequent and to become absolute on failure to pay 
at a specified day, as it was originally at common law; 
that it is but a lien upon the land as security tor 
the debt. The statutes also provide that ejectment 
will not lie before foreclosure and sale. It has also 
been held by the supreme court that a receiver to take 
rents can not be appointed pending foreclosure. Now, 
suppose A gives a mortgage to B for a certain sum ef 
money, accompanied by a collateral bond, the mortgage 
being in the form of a grant defeasible upon payment 
at a day specified of the sum of money, but not con- 
taining any covenants of title or of warranty, such be- 
ing the usual form of mortgages in this state. A suit 
in chancery to foreclose is commenced, and it turns out 
at the hearing that the mortgagor had no title at the 
time of the execution of the mortgage, but has since 
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acquired a perfect title—acquired the same before com- 
mencement of foreclosure suit. Should the court ren- 
der a decree of foreclosure against the mortgagor? 

J. MoN. 





51. JURISDICTION OF JUSTICE OF THE PEACE — 
MEANING OF “ ADJOINING”? TOWNSHIP. —In the 
second volume of Wag. Stats., p. 810, sec. 8, prescribing 
where suits before justices of the peace shall be 
brought, the first sub-division of the section says: 
‘*Wherein the defendants, or one of them, resides, 
orin any adjoining township.”? The question often 
arises: Is the township which corners on the one in 
which defendant resides a township adjoining the one 
in which he resides? T. 


[The third sub-section of the New York statute, as 
to jurisdiction of justices of the peace (3 R. S. 427, $ 6), 
provided that suit might be brought “before some jus- 
tice of another town in the same county next adjoin- 
ing the residence of the plaintiff or defendant.” In 
Holmes v. Carley, 31 N. Y. 289, a similar question to 
that asked by our correspondent arose. The conclu- 
sion of the court is found in the opinion of POTTER 
J.: “Within the spirit and intent of the statute in ques- 
tion is the town of Virgil, in which the justice resides, 
‘next adjoining’ the town of Marathon, the residence of 
the parties. These two towns are ‘next adjoining’ in 
no other sense than that of touching at the corners 
** * According to the ordinary understanding of men 
and physically and materially these towns, by touching 
and coming in contact with each other, are next and 
adjoining each other, and come within the meaning 
and intent of the statute.’”—Ep. CENT. L. J.] 





ANSWERS. 


No. 47. 
[7 Cent. L. J. 99.] 


Catholic churches in this country are not corpora- 
tions. The title to their property is vested in the reign- 
ing bishop of the diocese individually, as “N. H. E.” 
will find by examining the records. The church and 
school-house stand on the land of the bishop. The 
priest is the agent of the bishop and borrowed the 
money as such agent and for the use of his principal. 
An action will lie against the bishop in his indi- 
vidual name for the money borrowed, but the action 
must be brought at his place of domicil. A transcript 
of the judgment may be taken to the county where the 
church property is situate, and thereby a lien upon it 
effected; or an execution may issue to the sheriff of 
that county directly. If the bishop is a non-resi- 
dent of the state, an attachment will lie against the 
church property. The priest, however, may also be 
personally liable. This depends on the tenor and legal 
effect of the note. Taft v. Brewster, 9 Johnson, 334; 
MeLure v. Bennett, 1 Blackf. 188; Mears v. Graham, 
8 Blackf. 144; Prather v. Ross, 17 Ind. 495; Herrod v. 
Rodman, 16 Ind, 241. The last case refers to numer- 
ous authorities. Ordinarily, however, catholic priests 
do not own property subject to execution, so that the 
action against the bishop, not as bishop, but in his sec- 
ular name and capacity, is most advisable. 8. 








NOTES. 





A WELL-KNOWN LAWYER of this city writes to the 
editor of this journal upon the subject of professional 
titles, as follows: ‘I trust you will allow me to ex- 
press my pleasure at the proper and professional way 
jn which you refer to the counsel engaged in suits re- 





ported in your columns. In United States v. Whit- 
tier (7 Cent. L. J. 52), for instance, you say ‘ Mr. Bliss 
and Mr. Ellis for the United States, and Mr. Dyer and 
Mr. Wagner for the defendant.’ A modern newspaper 
reporter, and not a few law journals, would have had 
it ‘Hon. Wm. H. Bliss and Maj. Ellis for the United 
States, and Col. Dyer and Judge Wagner’ for the de- 
fendant. It is a little matter, but all questions of taste 
are more or less important. During the ‘ whisky trials’ 
in this city, two years ago, the titles given to counsel 
were most confusing, and to an English barrister who 
happened to read the daily reports of the proceedings, 
such a stumbling-block as to oblige him to lay the mat- 
ter aside entirely. He could understand how there 
happened to be two judges on the bench, but he could 
not see what reason there was for three ‘judges,’ two 
‘generals’ and a ‘colonel’ among the counsel. To a 
first-class lawyer there is glory enoughin his profes- 
sion, and he can afford to abandon titles obtained by a 
fitful experience as police jnstice, or on the county or 
even the circuit, bench. Many lawyers who have the 
right to these titles ‘ by the courtesy ’ decry them, and 
attribute their continued use to the reporters and their 
friends. If this is the only cause for their retention, a 
few suggestions from the owner of the name with 
which the liberty is being taken would correct the 
abuse.”” 





CHANCELLOR W. F. COOPER, of Nashville, has been 
elected a Justice of the Supreme Court of Tennessee, 
-—Parsons’ Law of Contracts has received the distinc- 
tion of being translated into Chinese. The transla- 
tion has been made by Yung Wing, the Chinese Com- 
missioner of Education in this country.—The old 
court house of Plymouth, N. H., in which Daniel 
Webster made his first plea, has been restored and 
presented to the Young Ladies Library Association of 
Piymouth by the Hon. H. W. Blair of that town.—— 
There is some complaint being made against Mr. Sick- 
les, the reporter of the New York Court of Appeals, 
for having in his last volume substituted the title 
“anonymous” for the names of the parties in a notori- 
ous case. However he will not find it hard to cite pre- 
cedents in the reports of his state. In Cowen’s reports 
there are thirteen; in Hill’s twelve; and in Duer’s five 
cases reported as ‘‘anonymous.”? The same may be 
said of other reporters, such as Caines, Johnson, Wen- 
dell, Paige, Sandford, Robertson, Daly, Hopkins, Bar- 
bour, Abbott and Howard.——A portion of the inhab- 
itants of Washington Territory demand the removal 
of Judge Peck from the bench of that Territory. They 
say he is an obstinate temperance man, and a scoffer at 
the manners and breeding of the people. He turns up 
his judicial nose when he is asked to join in a “smile,” 
and will not eat at the same table with his fellow-citi- 
zens, because of their peculiar social ways. He also 
goes so far as to correct their pronunciation. In proof 
of this charge, his accusers cite the case of a man who 
appeared before the judge and gave his name as 
“Shidrick.” ‘‘That’s not your name,” shouted the 
judge. “ But it is,” persisted the man. “I ought 
to know.” “TI tell you it is not,’ roared the 
judge. ‘‘Yoursis a Biblical name. It is Shadrack. 
S-h-a-d-r-a-c-k. I guess I know something about 
the Bible.” This seems to have been the last straw, 
and Wyoming rose in rebellion. The judge was citing 
an authority outside his jurisdiction, and one hereto- 
fore unknown in Wyoming.——At the recent trial of 
the participants in the Albion insurance fraudsin En- 
gland, the indictment, which consisted of nearly one 
hundred counts, covered twenty-five yards of parcn- 
ment. A copy of it cost £10 to make, and the document 
was so cumbrous that, at, the request of Mr. Justice 
Hawkins, an abstract was prepared ‘‘for the practicai 
purpose of the investigation,’ on which counsel 
worked and the case was decided, 
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